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Arbitration  

a modern perspective for business 

 

Preface 

Modern business moves quickly and needs services that keep up with it.  Business today routinely 

crosses borders in enormous volumes and conducts itself just as easily internationally as well as do-

mestically supplying goods or services or building something or investing somewhere else.  Among 

other things, this global economy points inexorably at faster lead times for everything. 

Many of the tools needed to oil the wheels of these activities are already well established.  I remember 

overseeing power plant construction projects in southern Algeria in the early 1980’s and reporting by 

hand written posted letter and the occasional, not very reliable, telex back to the office in upstate New 

York.  Today, that chasm between central supervision and the field of operation would be unthinka-

ble.  Travel to most places is easily arranged.  Bank transfers are now instant.  Technology has trans-

formed not only communications but also the manufacturing, materials, logistics and controls of just 

about every engineered product and service imaginable.  The interconnectedness of almost everything 

is also now the norm.   

Not everything has kept up, though.  When things go wrong with business, we’re conditioned to go to 

lawyers and take the long road through litigation.  When our business rhythms are in hours, days or 

weeks; the legal advisors tell us that they might get us into a fast track court hearing in under a year.  

When we have management teams who know and look after just about every imaginable aspect of our 

business, it has still somehow come about that we automatically farm out the administration and man-

agement of commercial disputes to people who don’t know our technologies, our relationships, or our 

place in the world.  Although we live in an extraordinary age of technology advances, we cannot yet 

automate the rote and mystery of litigation processes and until then, we ask ourselves if we really 

have no other option other than to litigate.     

Yes, of course there are other options but they are just not on the common radar today.  Arbitration 

has been around for as long as the law has been, if not longer.  It’s the first if essentially only port of 

call for the settlement of mega disputes that take place across international boundaries but in the great 

scheme of things, it is not routinely applied to smaller domestic or international commercial disputes.  

Goodness only knows why.  Today, we are saying that there is no good reason whatsoever why arbi-

tration should not at least be considered more seriously as an effective dispute resolution system for 

commercial disputes in general.   

What we wish to do is to make parties in modern commerce aware of one practical alternative to liti-

gation and equip them to make informed decisions as to what system might better suit their circum-

stances and business.  Arbitration is not for everyone and its only part of a range of resolution systems 

available to parties today.  Even if the pages ahead help parties make a better quality decision, we’ll 

be happy. 

Of course, if we can help resolve problems using arbitration, we’d be happier still.   
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1.0 Checklist for anyone who finds themselves in a commercial dispute. 

Is there a dispute? 

Is there a business case for resolving the dispute?  Is the dispute big enough?   

Do we need to and is it desirable to carry on a business relationship with the other party?  

Do we want to know more about how arbitration can be used in our situation? 

Do we want to do arbitration?  Does the other side want to do arbitration? 

Is there an arbitration agreement in place?  If not, is there a chance the other side would agree to 

one being drawn up? 

Can we articulate a claim or can we defend a claim? 

Can we manage an arbitration? 

Do we have suitable records in place? 

Do we have the financial resources to undertake arbitration? 

Do we have the management resources (time, opportunity costs) to undertake arbitration? 

If the answer is ‘Yes’ to all or most of the above, then arbitration is almost certainly an option and 

should, as a matter of good commercial and business sense, be considered.  If the answer is ‘Yes’ less 

often, arbitration may still be possible and appropriate but may not be practicable.  Such is life. 

2.0 Ethos of contemporary arbitration. 

Arbitration as it should be - fast, flexible, focussed, forensic, fair, final and above all, in proportion to 

what is in dispute. 

Fast: you should certainly be able to get an arbitration going in days, and possibly within hours.  

Once initiated, the parties can then tailor the schedule to suit themselves.  They can make it as fast 

or as slow as they want but it can be made move along pretty quickly if everyone sets their mind to 

it. 

Flexible: how we do the arbitration is entirely down to the parties; how fast, where, when, what 

rules we use – these and anything else you can think of that best suits the parties are all valid not 

just at the start but at any time in the process.  Arbitration is for the convenience and good of the 

parties. 

Focussed: we can burrow down and get to the issues that are really at stake very quickly, and then 

go to work on these.  Arbitration can get to the point and we can get on with it! 
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Forensic: claims going to arbitration need to be well thought out and articulated because if they are 

not, they will not survive the scrutiny that any good arbitration process will subject them to.   

Fair: everyone’s got to get a fair hearing and be given a chance to present their case up front and 

completely, within good reason and keeping perspective.  The parties should be confident that the 

arbitrator will consider everything that he has been presented with.   

Final: the ultimate goal of arbitration is to deliver an award to the parties that they know has been 

well reasoned and determined. The parties should expect that the arbitration is the end of the 

matter between them and the resolution of which allows them to get on with their respective lives.   

Furious: a word we do not overtly use in our preamble in case it frightens people but be advised, 

arbitration schedules can be blisteringly quick relative to all other dispute resolution systems out 

there. 

In proportion: the parties should never be encouraged to get carried away allotting more resources 

than make good sense in processing any dispute…….arbitration allows the parties to make pragmatic 

business decisions about ruthlessly keeping a lid on costs.   

We help people resolve disputes using arbitration. 

We also assist with Dispute Avoidance. 

3.0 Dispute Avoidance 

3.1 Don’t have disputes! 

Avoiding disputes is always, always, always by far and away better than having to deal with them 

after they arise.  Anyone who has gone through disputes that have grown legs will already know this.  

These that haven’t yet gone through the courts may not be convinced. 

We are not so naïve as to believe, or to tell anyone, that allowing issues to develop into disputes can 

be avoided altogether – they cannot.  What we do say is that the risk of disputes can be significantly 

reduced by taking some precautionary measures. 

Issues always arise throughout the course of a contract or business relationship.  Most issues most 

of the time can be dealt with directly between management of both parties such that they do not 

become full blown disputes.   

Sometimes, it is not always possible to sort out issues between parties directly and there are many 

ways that parties that can then call on the services of others, a trusted neutral for instance, to assist 

with such discussions.   

In larger and more complex projects and under certain contract types, particularly related to 

international infrastructure construction, there will almost always be a person or more likely a team 

of people on site acting for the owner or employer (the Engineer) whose job is to deal with claims as 

they arise.  In the thirty or so power plant construction projects with which I have been involved, the 

Engineer succeeded in dealing with the very vast majority of claims that arose at site level and which 

meant that none of these claims developed any further, did not need further formal processing off 
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site at different and higher management levels, and as best as I know, never developed into legacy 

issues.  In the one spectacular instance I recall where it nearly didn’t work (a Stg£ 450 m project in 

Europe) was partly due to an Engineer presence on site that was weak in power generation plant 

commissioning knowledge and which had ultimately allowed a cluster of simultaneous 

misunderstandings to develop between the main contractor and other parties.  Thereby a significant 

project delay had ensued.  This matter was duly fixed but it was an exceptional case in my 

experience.  All in all, one is in awe of the potential power of the Engineer to fix problems as they 

arise and what they do is often unappreciated.  The Engineer does and should minimise many claims 

becoming a formal reality and this is good for the employer and contractor.   

3.2 Dispute Boards 

The larger international construction and infrastructure project sector take further measures in 

addition to the use of the Engineer (or owners Representative) to deal with disputes and the 

standard contract systems and suites that usually govern these projects almost always incorporate 

the use of Dispute Boards (DB) (Dispute Review Boards - DRB, Dispute Adjudication Boards - DAB, or 

combinations of these).   These panels generally comprise one to several expert individuals who are 

experienced and recognised professionals in the industry, business or contracts involved.  The panel 

usually attends the project from the creation of the contract and on a regular basis throughout the 

running of the project.  These panels can provide recommendations (DRB’s) that are not necessarily 

binding on the parties or rulings (DAB’s) that may be binding on the parties.  Issues and disputes that 

arise with large amounts of subcontractors and which the Engineer may not address or has 

addressed without agreed resolution are systematically channelled into this panel and dealt with 

when the site or project is still active.  The panel in place during the preparations for the London 

2012 Olympics ,and more recently with Crossrail,  was deemed to have played a critical role in 

keeping disputes at a minimum, keeping what disputes that did arise out of the courts and keeping 

the project ‘on schedule’.   

Dispute Boards can be, and are, formed on an ‘ad hoc’ basis but creating these as and when a 

dispute forms could be regarded as being less effective.  It is recognised that the potential power of 

a DB in place from the outset is partly based on the fact that the persons on the panel know the 

contract and probably have a good insight into what was in the contemplation of the parties at the 

time the agreement was made, as well as having a good insight into how all that plays out on the site 

over the course of the project.  The effectiveness of all these things have not ever, to my knowledge, 

been formally measured and analysed by anyone but those who put it in place swear by it.  

Anecdotally, the cost of a DB facility could run to 1% of an overall contract value (if only I could find 

the reference paper that discussed this topic?).  The constitution of DB’s on large infrastructural 

projects is widespread and is regarded as a good if not necessary investment.   

3.3 Expert Determination  

Outside the milieu of the larger construction projects, a party’s management team in a wider 

industrial project contract setting might certainly benefit from having specialist input always on tap 

in order to help avoid issues developing into formal disputes.   Such assistance may take several 

forms, to include expert determination.  This is the use of a person to provide assistance on resolving 

party issues that do not look like they are amenable to being resolved by the parties themselves or 

are in danger of becoming intractable, or where the parties might wish to have specific skills 
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available to deal with such matters as and when they arise.  These people may be expert in the 

technology or industry where a business or contract lies and will have a track record of helping 

parties work through issues - they will typically be called upon to attend on an ‘ad hoc’ basis.  This 

system, in its many possible guises, is well proven for a wide range of project sizes where the expert 

can ‘read’ into the circumstances of the issue relatively quickly and where it is not commercially 

feasible to retain an expert throughout the entirety of a contract.   Until relatively recently, these 

sorts of services were implemented on a purely discretionary basis by the parties but of late, some 

specialist institutions have now sought to articulate some guidelines and rules which might be 

applied when parties access such services through them or private experts directly. 

3.4 Mindset 

For most common commercial business contracts, it is normal that dispute avoidance does not loom 

large in party considerations before or during the early stages of a contract.  The subject of future 

potential problems is often and deliberately overlooked in the euphoria of a new contract coming 

into being.   

For sure, it is often difficult to justify taking steps in anticipation of the avoidance of future disputes 

and the idea runs counter to a traditional policy of short-term, ruthless cost benefit analyses – it has 

not hitherto been easy to show that outlays on such preventative measures as DB’s is a good 

business investment outside the international construction sector.  What is surprising is that the idea 

has not gained more traction elsewhere but this is possibly changing.  What needs to be better 

understood, and better still measured, is how an investment in avoidance measures and a greater 

readiness to resolve matters at or close to site level does have a material return and to show that 

projects so arranged come to a completion with a significantly lesser prospect of any dispute 

overhang etc.   

We can help and possibly advise on such practical steps as might be taken to put in place dispute 

avoidance structures at the outset of a contract or commercial project.  

4.0 Dispute Resolution 

4.1 What is dispute resolution? 

Some issues turn into disputes.  Disputes may be handled in broadly two different ways.  They might 

be brought through a process where the outcome might not necessarily be binding on the parties – 

these processes might include Mediation, Conciliation, and Adjudication.  In order to get a binding 

outcome for the parties, there are two alternatives namely litigation and arbitration.   

Litigation through the courts is the most readily if not universally recognised dispute resolution 

available to business.  Arbitration is another established system around which we offer a suite of 

services as outlined in the pages ahead.   

All of these systems have their adherents and critics.  There is much printed material on the pros and 

cons of all of them to be found elsewhere and we do not intend discussing general comparisons 

here.  
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4.1 We focus on arbitration  

The idea in arbitration is that the parties get a final, enforceable resolution to their dispute.  To get 

there, they must both be given a fair hearing and the arbitrator cannot favour either side.   

Agreement of the parties to apply an arbitration process can facilitate an efficient and final resolu-

tion of a dispute.  We hasten to add that is not to say the dispute gets cursory attention – it is to say 

that the dispute should get as much time devoted to it as is in proportion to the value of the 

amounts in dispute and as makes financial sense for the parties.  Too often one hears of litigation 

(and arbitration) cases involving costs that are of the same order as the amount in dispute.  Frankly, 

if a relatively straightforward dispute involving € 1 m ends up costing more than 10 % of the amount 

involved to process and decide it, then we really should be asking ourselves if there is something 

wrong with the proportion of it all.  If the parties agree to exercise a qualified and focussed pro-

cessing of each party’s evidence, we say that disputes do have the capacity to be dealt with intelli-

gently, efficiently and above all, proportionately.   

So called fast track arbitration schemes have been floated elsewhere in the past and are not always 

positively looked upon…..see the article by a UK law firm on the subject (last accessed November 

13th 16) - http://www.out-law.com/en/articles/2015/october/expert-sceptical-of-success-of-fast-

arbitration-service-for-construction-and-engineering/ . 

4.3 We offer 

 (i) Assisted, administered or turn-key Arbitration: The parties nominate me as an arbitrator with 

responsibility for acting as arbitrator and in addition, to also provide step by step guidance on the 

arbitration process between the parties and assistance with the administration of the arbitration 

process itself for the parties.  I can arrange where appropriate for third party experts to assist 

throughout the process and to provide final scrutiny of the awards by appropriate experts.  The 

objective of an administered arbitration is to achieve a final, enforceable resolution of the dispute in 

the most cost effective and time efficient way possible for parties who want to do arbitration, who 

wish to keep it ‘in-house’ and may not be all that familiar with the process.   

(ii) Arbitration:  The parties nominate me as an arbitrator with responsibility for acting as arbitrator. 

(iii) Party representative services:  I can assist parties make or defend a claim made through 

arbitration.   

5.0 Arbitration Fees 

5.1 Arbitrator Fees 

(i) If parties use legal representatives, our arbitrator rates will be equal to the average hourly 

rate being billed at partner level by the legal representatives to both parties; or  

(ii) If the parties do not use legal representatives, the following charges are indicated: 

 

 

http://www.out-law.com/en/articles/2015/october/expert-sceptical-of-success-of-fast-arbitration-service-for-construction-and-engineering/
http://www.out-law.com/en/articles/2015/october/expert-sceptical-of-success-of-fast-arbitration-service-for-construction-and-engineering/
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TABLE 1 

Dispute size (x)  Arbitrator rate per hour 

x ˂ € 100,000   € 200 

€ 100,000 ˂ x ˂ € 1 m   € 300 

€ 1 m ˂ x ˂ € 10 m   € 400 

 x ≥ € 10 m    € 500 

where ‘x’ denotes the size of the dispute.  The size of the dispute is measured by summing the 

amount in claim by the claimant party and the amount in counterclaim by the respondent party. 

Rates do not include VAT at 23%.   

The hourly charge includes for arbitrator time as outlined below and all related office overheads. 

Arbitrator time is spent by the arbitrator and may include the planning of an arbitration, issuing 

directions to parties, consideration of content and entering into correspondence with parties, 

consideration of evidence from parties and experts, chairing hearings, writing arbitration awards etc.   

Overnight accommodation, any travel expenses and subsistence are notified and agreed in advance, 

and charged at cost.   

Payment terms will include an initial payment in advance and staged payments in advance 

thereafter, details to be discussed and agreed preferably before the Preliminary Hearing.  Typically 

there will be 4 payments (one per month and one Final invoice) throughout a 100 Day Arbitration.  It 

used to be common practice that arbitrators got paid after completing their work. Today, however, 

it is generally regarded that arbitrations taking more than a few weeks will involve at least some 

advance payments and one final payment being made when the final award becomes available.  Our 

policy is to take this a step further and we require that all or the very vast majority of payments be 

made in advance.  The reasoning is simple enough.  We prefer to put our effort into helping parties 

avoid a dispute or resolving a dispute through arbitration and we do not wish to be side-tracked with 

debt collection activities.  Having been burned badly once in the past was an important lesson – see 

Case History No 4.   

Advance payments are normally equally shared by both parties.  If both parties are truly willing 

participants, sharing these payments is usually never an issue.  Sometimes, one party might plead 

that they have a difficulty with this for one reason or another and this then would require that the 

other party make the full payment.  Again, sometimes this is acceptable and sometimes not.  If it is 

acceptable and one party makes all the payments (on the understanding that this be all properly 

accounted for and netted out at the end of the arbitration), the arbitration may proceed.  If the 

other party does not wish to take on the responsibility of making all the arbitrator payments, then it 

just may be the case that the arbitration cannot practically proceed.  Some parties, in these 

circumstances, may argue that if they can have security of costs from the other side, that they would 
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then entertain taking on the responsibility for all the arbitrator payments.  Suffice to say, all 

suggestions would be looked at but probably with a cold eye…..the issue of establishing security for 

costs (which may almost certainly venture more widely than involving just the cost of the arbitrator) 

in arbitration is complex and fraught with uncertainty and the view most technical arbitrators would 

take is that such issues are a serious distraction to the matters in hand and probably not worth 

getting bogged down in.  If it were perceived at the outset that these sorts of things were going to 

dominate the arbitration, it could be a sign of things to come and of an arbitration process that 

cannot be focussed on the merits of the case – in which case the parties may be advised to try 

something else.   

The paper ‘Stiffing the arbitrators: the problem of non-payment in commercial arbitration' and 

located at (last accessed 1120, November 15th 16) http://www.hnlr.org/wp-content/uploads/HNLR-

Eiseman-and-Farkas-.pdf provides further background on the reasons for our approach on how to 

handle payments for this service.     

Billing is based on Attendance Sheets that record the numbers of Arbitrator and Administration 

hours spent on any particular matter, and which Attendance Sheet also lists basic activities 

undertaken.  Provision of Attendance Sheets and invoices is generally on a monthly basis and are 

reconciled against advance payments.   

Initial consultation is free of charge for direct or teleconference meetings for up to two hours with 

clients at our offices in Wexford, Ireland otherwise a reasonable allotment of travel time, as per the 

above rates, and as agreed beforehand will be billed for meetings elsewhere. 

5.2 Consulting Rates 

As per Arbitrator Rates and / or negotiable according to the circumstances of the assignment. 

5.3 Arbitration Administration Fee Service Rates. 

The charge will be € 150 per hour, not including VAT. 

Administration time is that spent by the arbitrator or secretariat on such matters as the 

administration and service of correspondence between the parties, the provision of guidelines and 

check lists to the parties on steps to follow in arbitration, the arrangement of meetings, hearing 

venues and related services, and arbitrator travel time.   

5.4 Indicative Arbitration Hours  

TABLE 2 

Arbitration Type  Likely Admin Hours Likely Arbitrator Hours 

30 Day / 1 month   40   60 

60 Day / 2 month   60   80 

100 Day / 3 month   70   100 

300 Day / <1 year   80   140 

http://www.hnlr.org/wp-content/uploads/HNLR-Eiseman-and-Farkas-.pdf
http://www.hnlr.org/wp-content/uploads/HNLR-Eiseman-and-Farkas-.pdf
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See also Tables 4, 5 and 6 in Section 10 below. 

The above arbitration and administration hourly estimates are based on experience with smooth 

running arbitrations of modest value and involving one or a very small number of issues.  Strongly 

contested and aggressively adversarial arbitrations involving greater sums and complexity consume 

more time.  The time indications given for shorter arbitrations are likely to be more accurate than 

for 12 month cases.  There is an assumption that longer arbitrations involve greater quanta and 

complexity and therefore the time spent is not governed or informed by linear progression.  Further 

variables that influence arbitrator and administration time include the competency and willingness 

of parties and party representatives.  Administration and arbitrator time is billed as used – if the 

time is not spent, it is not billed.  This table is intended as an indicative aid for initial party budgeting 

and planning.  The times are absolutely liable to change according to the circumstances of the 

dispute and demeanour of the parties.  An initial background hours spreadsheet is built in 

consultation with the parties at the Preliminary Hearing and again later at regular stages throughout 

the arbitration process as necessary.   

A 30 Day arbitration means that the award is finished and available to the parties no more than 30 

calendar days after the acceptance of the appointment by the arbitrator.  Very small arbitrations 

which are straightforward and probably involving a quantum of less than € 100,000 should be 

capable of being  dealt with, if ambitiously, in a 30 Day arbitration scheme and, in any event, 

probably do not warrant greater times being spent on them.   In practice, few arbitrations today take 

less than 60 days and even ‘small’ ones could easily take 100 days to dispose of.  Year long (or 300 

Day) arbitrations do also frequently occur but we say they are often unnecessarily long.  We are 

reluctant to undertake assignments that we believe cannot be completed within one year and our 

considered preference is to make assignments far, far shorter than the accepted norm today.  We 

always emphasise that dedicated and consistent attention to scheduling by the parties can always 

tangibly shorten arbitration duration.   

5.5  Other typical arbitration costs 

(i) Hearing Rooms:  smaller Irish hotels will charge a minimum € 35 per hour per room for 

boardroom facilities which may or may not include presentation equipment, teas and coffees etc.   

In any meaningful arbitration hearing, typically three rooms are required – the main room used for 

the hearings and the arbitrator, and two break out rooms used for each individual party’s private 

consultations.  Alternative and dedicated arbitration hearing venues, of similar cost to hotels, are 

available at some Court buildings or at various legal or arbitral institutions.  Other facilities include 

rooms provided by one or other party or their representatives (this is sometimes frowned upon as 

being on one party’s turf and thereby potentially favouring them; but if the facility is free, any such 

offer should be taken seriously) or their legal representatives, or the dining rooms in private houses 

or parish hall facilities – whatever practically works and is cost effective for the parties should always 

be considered.   We are happy to identify and arrange suitable venues whenever required.   

(ii) Stenography Services:  By no means not always necessary but if the amount in dispute is 

becoming appreciable and the complexity of the case is increasing and the hearing looks like being in 

excess of two days, both the parties and the arbitrator will start finding transcripts of proceedings 
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valuable if not necessary.  There are a range of services available but the costs vary according to 

whether a ‘real time’ transcript is necessary or whether transcripts are delivered that night, the next 

day etc.  Such costs can easily reach € 1,000 per day.  We are happy to discuss the nature of the 

services available and to arrange suitable third party services whenever required.   

(iii) Experts - technical: Sometimes throughout an arbitration it may be necessary for the arbitrator 

to obtain the opinion of a technical (engineering, accounting, QS, planning, forensic, architectural 

etc.) expert on some matter or other.  Obviously such appointments are with the agreement of the 

parties and may be in addition, or even in place of, experts that might be called by the parties 

themselves.   

(iv) Experts – legal: Sometimes it may be necessary for the arbitrator to obtain a legal opinion on 

some matter or other that arises during the process, or at the end of the process, for instance, to 

proof read an award to make sure there are no obvious legal errors contained in it.  Again, these 

appointments are with the agreement of the parties.   

5.6 Emergency arbitration fees 

Subject to my availability and if the proposition is deemed feasible (see Chapter 33) and prior to any 

work being undertaken, there will be a requirement to make a confirmed advance electronic 

payment (bank details to be provided on application) or delivery of a Bank Draft / Cheque or some 

such other arrangements as may be agreed for an initial tranche of twenty hours work as per 5.1 and 

Table 1 above.   

6.0 Some considerations for parties thinking of arbitration 

6.1 Arbitration or Litigation 

If a dispute is serious and the parties want or need to make one or the other do something at the 

end of it that is enforceable, then there is little option but to go for either litigation or arbitration.  

Which to use?  

One summary of how Irish commercial litigation is arranged can be viewed at: 

http://www.mhc.ie/fs/doc/publications/PLC_Dispute_Resolution_Handbook_Arbitration_Handbook

_2010_11_.pdf .  This account predates the creation of the Irish Appeal Court and the Construction 

Contracts Act 2013 but is no less good on account of that.   

Litigation is the last resort for dealing with commercial disputes in the civilised world.  If a matter 

cannot be addressed through negotiation or a host of alternative resolution systems or through 

arbitration, then there is nowhere else to bring them except litigation.  

Litigation is also the system most employed for dealing with commercial disputes and as a result, 

alternative possibilities are not always given the attention that they deserve.  Yes, alternative 

dispute resolution systems may have some visibility across the commercial world but litigation 

remains the de facto system. 

Legal practitioners and professionals are almost universally more comfortable working with and 

knowledgeable of litigation and it is sometimes felt that they are therefore much less likely to steer 

disputes into any alternative forum.  Legal professionals might agree to employ arbitration and other 

http://www.mhc.ie/fs/doc/publications/PLC_Dispute_Resolution_Handbook_Arbitration_Handbook_2010_11_.pdf
http://www.mhc.ie/fs/doc/publications/PLC_Dispute_Resolution_Handbook_Arbitration_Handbook_2010_11_.pdf
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resolution systems but if the tribunals consist of lawyers and the parties are represented by legal 

professionals, there is sometimes the suspicion that the procedures and processes thus involved are 

not going to noticeably depart from what they have seen done in litigation.  Therein lies at least one 

fundamental difficulty with some contemporary arbitration.  True, an arbitration may indeed have 

been initiated but if it is undertaken by people who are all from a legal background and training, 

chances are the process will be private litigation in all but name.  This may suit the circumstances of 

the matter and even the parties but it could also be a lost opportunity.   

Stray from the certainties of rule and rote associated with litigation and some traditional legal 

professionals may quickly find themselves out of their comfort zone.  The prospect of arbitration, as 

with using other dispute resolution systems, introduces all manner of different philosophies and 

working practices that could severely challenge practitioners used solely to working through the 

courts.  For the most part and if bona fides are established, legal professionals will go along with an 

arbitration process that could look and be very different from a court process but there can be 

problems.   

Legal professionals used to court work and litigation and who are not familiar with arbitration nor 

are trained in it to any extent may find it difficult to deal with an arbitrator from a non-legal 

background, or vice versa.  One (if not the main) goal of arbitration is to facilitate the speedy 

resolution of the dispute for the parties.  This is possible in arbitration. 

This will almost certainly involve more active interaction by the arbitrator with the parties such as 

the arbitrator actively managing the case, asking questions, making suggestions etc. and all in a way 

that judges might typically not do.  Sometimes, such initiatives are objected to and resisted by legal 

professionals on the basis that making suggestions could be an example of an arbitrator 

inappropriately leading and advising parties or changing the nature of the arbitration as it had been 

initially agreed, or that asking questions is inappropriate and introducing evidence other than what 

has been submitted etc. (all matters which this author has experience of).  Such objections are not 

only time consuming but miss the point that it is the arbitrators’ goal to interject wherever it is felt 

appropriate and proper to do so to bring resolution for the parties in a proportionate time frame.  

This should not mean that the arbitrator acts heavy handedly but as in all actions undertaken by the 

arbitrator, all interventions should be measured. 

Arbitration is a standalone system of dispute resolution that has the capacity to deal efficiently and 

quickly with disputes.   

6.2 Scheduling 

Litigation can be drawn out and schedules are ostensibly a product of busy court systems and legal 

advisors timetables.   That said, case management and scheduling through some courts can be 

second to none and lawyers play loose with deadlines in these places at their professional peril. Even 

if courts are available, anyone involved in such processes will also risk further adjournments of 

hearings and other rescheduling as a matter of course.  Some judges simply do not wear the excuses 

given for applications to adjourn but other courts allow proceedings to stretch out to months and 

even years.  While judges in some courts have an unenviable workload, they will nonetheless 

scrupulously review the evidence, act fairly and if this is in the Irish Commercial Court or the UK’s 

Technical and Construction Courts, the pace set will be very demanding and the dispute will be 
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disposed of as quickly as one could possibly ever wish for.  If, however, the dispute is scheduled to 

be routed through other courts, the process could take years.   The parties generally have little say 

or control over the litigation schedule.   

Arbitration, too, can be drawn out but the schedule is essentially under the control of the parties 

and arbitrator and it is dependent on little else.  Case management can be variable and is initially 

dependent on the performance of the arbitrator – whether the arbitrator has the wit to devise a 

practical, usable schedule in the first instance and the strength and character to keep the parties 

aligned to it throughout the process are some factors that can make the process efficient and time 

well spent, or otherwise.   

6.3 Privacy 

Litigation is public and if parties prefer a low profile, courts are potentially most uncomfortable 

places to be in.  Things said in court make it more awkward for any relations between parties to 

survive court proceedings.  The prospect of being able to continue in an ongoing business 

relationship after court proceedings is always at risk.  

Arbitration is private and confidential.  Private people and companies find this attractive and 

valuable.  Privacy of arbitration helps facilitate ongoing business relationships.  For those so inclined, 

an arbitration hearing can provide a circumscribed ‘day in court’ experience although the private 

arbitration hearing may not be necessary if the evidence can be reviewed on a ‘documents only’ 

basis.  Many smaller arbitrations can (and should) be conducted solely on the basis of a review of 

documentary submissions and may not even warrant the parties attending a hearing. 

Parties not used to litigation may initially be attracted by the idea of getting their very public ‘day in 

court’ but most sane people find that the novelty soon wears off and often regret having allowed 

matters to develop to this.   Others revel in resorting to it and for them, litigation serves a wider 

purpose than merely dealing with a dispute and is often a prop for publicity of some sort.  Few 

people need know you ever dealt with a dispute in arbitration (or, indeed, that you even had a 

dispute) and that suits some people and businesses very well. 

6.4 The tribunal 

Anyone presiding over a dispute, as a judge or arbitrator would be, is often referred to as the 

tribunal.  The tribunal in arbitration may be a single person or, in larger and institutional arbitration, 

may take the form of three persons. 

In litigation, the judge will be from a legal background.  The arbitrator may be from a legal 

background, but may well not be.   Often, industry regards arbitrators coming from within its own 

sphere as having a particular and useful insight into the nuances, practices and norms in which the 

parties are versed and, of itself, this is perceived as helping to save time and improve efficiency in a 

dispute resolution process.  If the arbitrator is an expert in the area in which the dispute lies, that 

added authority can also carry significant weight and should further help facilitate an informed 

resolution to the dispute.   
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6.5 Awards or judgements? 

In litigation, the judge will give a court judgement which the parties enact as directed.  If one or 

other party does not do what the judge tells them, there is a range of options available to enforcing 

the judge’s ruling.  If the parties do not do as directed, one party may make an application to have 

the court judgement enforced or the other party might make an application to appeal the court 

judgement.  There is usually a fairly open and flexible appeal mechanism to court judgements 

available to parties should one of them not like the outcome the first time around.  The court 

appeals process can itself be tortuous particularly if it revisits much of the case.  Those already 

bruised by the first court litigation might be reluctant to accede to yet another round in an appeal 

action which also carries yet additional risk on the findings on the merits of the case as well as 

doubling the risk on costs.  Parties face a genuine dilemma as to how to proceed with court appeals.  

The presence of an easily accessed appeals process highlights at least one inherent uncertainty 

attached to litigation insofar as going to court is by no means the certain end of the matter.  In 

theory, one could face the prospect of an initial court litigation which may then go to appeal.  In fact, 

in contemporary commercial cases, the parties may have had to undergo mediation or adjudication 

as a condition precedent or as directed by the court before any litigation is commenced.  In these 

cases, there looms the prospect of having to undergo several processes before the matter is ever 

finished with.   

The arbitrator issues an arbitration award or arbitration awards and these can take on several forms.  

Interim arbitration awards can be made along the way and at the end of the arbitration there may 

be one or two final arbitration awards which deal with the merits of the case and the apportioning of 

costs.  The arbitrator will make an arbitration award or awards which the parties enact as directed. If 

one or other party does not do what the arbitrator awards, there is a range of options available to 

enforcing the arbitration award by seeking a judgement through the courts system.  In Ireland, an 

arbitration award in a domestic or international arbitration is the same as a High Court judgement 

(Section 23 (1), Arbitration Act 2010) and is enforceable in the same way as a High Court judgement.   

Furthermore, the arbitration award made in an international arbitration in Ireland is enforceable in 

150 other states - http://www.newyorkconvention.org/in-brief.  The court judgement is not so 

flexible or applicable internationally.   

6.6 Appeals 

While it is usual to have recourse to appeal of court judgements in litigation, there is an extremely 

limited appeal mechanism available to parties should they not like the outcome of an arbitration 

award.   

It is accepted that the power of arbitration rests in the agreement of the parties to refer their 

dispute to arbitration with the understanding and expectation of being given a fair hearing and 

opportunity to present their case in exchange for getting a final and enforceable arbitration award at 

the end of it all.   

The resolution to the dispute relies on the experience of the arbitrator to find an informed and fair 

arbitration award according to the circumstances and submitted evidence and so long as the 

http://www.newyorkconvention.org/in-brief
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arbitrator does not commit an error of law so large that it offends public policy, has given both 

parties a fair hearing, and can demonstrate that all the evidence and claims have been properly 

considered, then the arbitrator is free to render an arbitration award as he sees fit.  For the most 

part, the final arbitration award will be enforceable and that is the end of the matter for the parties.   

When parties go into a properly conducted and arranged arbitration, the chances of proceeding onto 

an appeal of any sort on any grounds are very slim.  In consequence, the parties may reasonably take 

it that the arbitration award is final for their dispute.  The courts recognise that parties deliberately 

choose arbitration for that reason and will almost universally be inclined to confirm arbitration 

awards as final.  This expectation of finality, while never a 100% certainty in the real world, is 

nonetheless a reasonable expectation for parties when planning to enter arbitration. 

Final means final.  The arbitration award should be the end of dealing with that dispute for the 

parties for ever more.  While it might be that further steps might need to be taken to enforce the 

terms of the arbitration award, most rational and commercial parties will seek to proceed with their 

lives and enact the terms of the award without contest.   

Once the dispute has been brought through arbitration and an enforceable award has been issued, 

the matter cannot ever be raised anywhere else again.  Some parties think that they can try 

arbitration and that if they do not like the process or outcome of that, they can then go to the 

courts.  They cannot.  In fact, once an arbitration clause is in place and unless very specific 

circumstances should apply, the courts will not seek to have any involvement in that dispute either 

at any time throughout the arbitration process or after the award has been issued. 

Once parties have chosen arbitration, that’s it.  The arbitration award should be, and mostly is, the 

end of the matter.  For parties who need to get on with their commercial lives and need to draw 

lines under things that need to be dealt with once and for all, arbitration is attractive. 

6.7 Advisors 

Parties in litigation need to use lawyers.  While legal representation is not obligatory and we often 

hear of people representing themselves in the courts, in truth, representing oneself in court (if the 

judge will let you) mostly does not work very well and the idea is a total non-runner for dealing with 

serious commercial disputes.   

Parties in arbitration can use lawyers but do not necessarily have to.  Parties can represent 

themselves and if they have a basic understanding of the process, are willing and are participating in 

an administered arbitration process, there is every justification to promote the idea of representing 

oneself as a potentially efficient way of using available resources to deal with a dispute in much the 

same way as one might work through any other business matter.   

Parties can be legally represented in arbitration if the parties so wish but it is by no means 

obligatory.   Sometimes parties may be advised to consider using legal representation if that 

demonstrably holds out the prospect of facilitating the better processing and management of the 

dispute.  Party principals are strongly encouraged to ascertain the experience of any potential 

representatives, be they legal or from other professions, have of arbitration.  Representatives who 

have a lot of experience in litigation and arbitration as ‘litigation by other means’ may not be best 

suited to going to arbitration with non-legal arbitrators.  Many professions outside the formal legal 
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professional arena have experience of arbitration and such people may be better suited to 

processing an arbitration with a non-legal arbitrator.  Some useful indicators as to how useful 

potential representatives might be could include an appreciation of arbitration, experience with it 

and the ability to demonstrate that they have done this properly for others before.   

Parties in arbitration are free to retain the services of anyone they see fit but an expert arbitrator 

may very well find it much more efficient to deal with submissions made by party representatives 

who are experienced in the nature and circumstances of the dispute to hand and in arbitration 

procedure.   

6.8 Costs 

(i) In all conversations about litigation and arbitration, the word ‘costs’ will invariably and quickly 

feature.   

To parties embarking on litigation of any substantial commercial dispute, they will have legal 

advisors.  Throughout the course of preparing for and conducting their litigation and court 

attendances, the main cost for parties undertaking litigation is the cost of their legal advisors.   

The cost of getting a matter into the Irish High Court could very easily reach € 15,000 in legal 

representative costs at a minimum and very likely much, much more than that.  One day then spent 

in the High Court could easily double that figure.  Solicitors fees range from € 300 to € 400 per hour 

in regional and smaller city practices and can routinely go to € 800 - € 1,000 + per hour per partner 

at the larger legal practices. Trainee solicitors will be charged at € 150 per hour upwards.  Counsel 

fees vary widely but would routinely be in the € 4,000 - € 6,000 range per day and bills of multiples 

of that will issue from counsel who will have any reputation in commercial legal circles.   Most legal 

practices today are careful to advise clients in advance of the likely expenditure that will arise in 

undertaking legal preparations necessary to bring a matter into and then being heard in the High 

Court.  Legal representative costs can quickly become enormous and it is important for parties to get 

a good understanding of these as early in the process as possible  particularly when the forecast 

costs start being of the same order of the matter in dispute, or more.   

In litigation, whoever wins the case is usually entitled to their costs which will include the costs of 

their legal advisors and any experts that they may have called.  This is generally known as ‘costs 

following the event’ and it is a well-established legal practice.  Such costs as are allowed to be 

considered in this way are known as recoverable costs.  There is some variation allowed if one party 

is deemed not to have won outright.  It is well established practice that things like party 

management time is not allowed and these are referred to as non-recoverable costs – these being 

regarded as normal costs of doing business and were not necessarily expended solely on account of 

the existence of that dispute.   

The costs of arbitration include the additional cost of the arbitrator, other related costs such as 

rooms for hearings and related services, as well the cost of party representatives (legal or other 

professional) if they are used.   

As with litigation, there are the costs of management time used either directly to run the case if legal 

professionals have not been retained, or to brief and oversee legal or other professionals if they 

have been employed as representatives.  These, again, are also not recoverable in arbitration. 
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Many would rightly say that the costs of undertaking arbitration could well approach and exceed 

those incurred in litigation because if professional representation is employed in both litigation and 

arbitration, there is also the added cost of the arbitrator and venue in arbitration.  There are many 

studies that now show that 80% of the cost of most contemporary and recent international 

commercial arbitration conducted in a particular way is due to legal representatives’ fees (The 

Roebuck Lecture, June 9th 2016; Using Costs Orders to Control the Expense of International 

Commercial Arbitration; Professor Doug Jones: Vol 82, Arbitration, No 3, August 2016; Section 1, 

Costs Landscape).  This poses a real question of viability for arbitration as a dispute resolution 

system when the cost of conducting arbitration in a particular way starts approaching the levels of 

what is at dispute or can just become a huge cost in its own right. 

There is always, however, potential to apply a different approach to understanding costs in 

arbitration by ensuring, among other things, to keep the proceedings in proportion to the amount at 

stake and that consideration be given to, for instance, using different forms of representation, if it is 

felt that any sort of representation is needed at all.  There is also the fundamental point that while 

comparing litigation and arbitration from a costs perspective it may appear at one level that both 

processes are pretty much the same save for the apparent fact that arbitration also has the cost of 

the arbitrator added to the parties’ bill.  Yes, if arbitration is conducted as ‘litigation by other means’, 

then there is little prospect of arbitration costs being less than those for litigation but we are saying 

that this need not be so.   

Thinking carefully about what representation is really necessary combined with the flexibility parties 

have over arbitration schedules can offer potentially substantial advantages to both parties with the 

convenience of a relatively immediate and tightly defined arbitration schedule as against the 

prospect of otherwise embarking on lengthy litigation.   

There is much commentary on the potentially high costs of arbitration but parties should always be 

encouraged to define the costs of both processes as they might apply to their circumstances before 

deciding on whether litigation or arbitration might best suit them.  

In arbitration, there may be more variation on how the awarding of costs is done, how discretion is 

applied and how it might sometimes be referred to throughout the arbitration process.  It is true 

that the basic principle that the loser pays all costs applies but there can be important differences in 

the final reckoning.  Throughout the arbitration process, there may have been occasion where 

parties delayed proceedings, were late in making submissions, were not responsive to 

communications, sought continual adjournments, cancelled hearings, sought to make submissions of 

late evidence, issued vexatious correspondence and applications etc.  It is fair to the parties that 

delays arising from these sorts of actions, and especially so if they are persisted with, are 

appropriately identified as potential time wasting during the arbitration and which delays are then 

properly taken into account at the end.  If continuous and repeated delays have unnecessarily 

prolonged proceedings, this could have a substantial effect on the apportionment of costs, 

irrespective of who won on the merits of the case.   

The winning party may win on the merits but may not necessarily be awarded all its costs. (The 

Roebuck Lecture, June 9th 2016; Using Costs Orders to Control the Expense of International 

Commercial Arbitration; Professor Doug Jones: Vol 82, Arbitration, No 3, August 2016; Section 4, 

Factors Relevant to Allocation of Costs).  Not slavishly following the ‘costs following the event’ rote is 
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certainly a controversial area for some observers not familiar with the arbitration process but, at the 

end of the day, the discretion of the arbitrator in awarding recoverable costs to parties remains an 

important part of the arbitration system.   

Needless to say, many legal professionals will regard departure from the ‘costs following the event’ 

principle as hugely controversial and totally at odds with the practice they are familiar with in court 

litigation.  They will argue that departure from the principle is a means by which the arbitrator 

punishes recalcitrant parties and in doing so, is exceeding their powers.  They will say that the 

arbitrator is acting contrary to the public interest when he does not follow the so called rule.  They 

will say they were doing their duty by their client to obfuscate, confuse and delay matters and were 

perfectly within their rights to do so – and should suffer no consequences for their actions.  Such 

arguments miss the point of arbitration which is to obtain an enforceable award for the parties as 

expeditiously as it can be procured.  Delay tactics are contrary to the very spirit of arbitration and 

those responsible for causing delay should know they will be held liable.  Most non legal arbitrators 

will have a keen sense of fairness in respect of how costs should be apportioned particularly if one 

party was noticeably responsible for delays. 

(ii) There is also sometimes mention of the balancing of costs and the limiting of what are allowed as 

recoverable costs.  When I first came to arbitration, I heard the phrase ‘not fit for counsel’ which was 

an arbitrator’s direction to the effect that the  costs of a barrister would not be allowed to be part of 

the recoverable costs in the arbitration on the basis that the amount of money in dispute would not 

reasonably warrant it.  This did not mean that the party could not use a barrister throughout the 

arbitration process but it did mean that the cost of the barrister would not be taken into 

consideration when the arbitrator made an award for costs later.  Generally speaking, if such a 

direction was ever given, it more likely than not applied to both parties equally.   

A corollary to such a direction by an arbitrator could still happen today where there may be a 

perception that one party is overlawyered and the other more reasonably represented by legal 

advisors, or maybe even not at all.  It is important for the arbitrator, at the preliminary hearing or at 

some other very early stage, to discuss and point out how it is intended to deal with costs in the final 

award and to make clear that a balance in and control of recoverable costs is always desirable and 

should be the aim of both parties.  Taking this a step further, having equal numbers of 

representative personnel at each party’s side is not always a good indication of the hours that each 

representative will be charging and so considerations of balance should also incorporate as good an 

understanding of what is likely to emerge as total forecast costs on both sides.  Party representatives 

will often be most reluctant to agree to furnish such information on the basis that no one could 

possibly foretell what work will be involved but the suggestion to pursue this goal is important in 

several respects.  The first is that the party principals get an early appreciation and understanding of 

the main cost of what they are embarking on (they should already have a good handle on the 

arbitrator fees) and if this helps concentrate minds on the job in hand, then this is a good thing.  If it 

helps actually spur settlement discussions, then that would be very good indeed.  Asking the party 

representatives to articulate their likely costs is also most sensible from a project cost management 

perspective and will help dispel any misunderstandings later such as by highlighting early on any 

issues of imbalance on how costs will likely accumulate.   

In arbitration, there is the opportunity to forecast and control costs. 
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6.9 Procedure 

In litigation, it can seem to lay parties that there is far too much regard for legal precedent, arcane 

procedure and other strange ways all of which are, some with a less charitable outlook could argue 

deliberately so, a never ending source of mystery and not remotely relevant to their dispute.  The 

apparent disconnect of the litigation system from contemporary business practices is often a huge 

source of frustration to people not versed in its ways.   

There should never be any mystery about the arbitration process for the parties.  The arbitrator 

should clearly set out, in normal business terms and language, what needs to be done and when.  

Arbitration is a customised, step by step process that should be made as clear to the parties as can 

be at the outset but should remain flexible so that the fair needs of the parties can always be 

considered. 

In disputes that are relatively small and straightforward, the management of the dispute through 

arbitration by a party using in-house management resources should present no more daunting a 

challenge  than any other matter likely to face a management team or owner in the normal course of 

their business.  In arbitration, the steps that all the parties are to take should be clearly spelled out 

by the arbitrator for all to see at a very early stage and it is up to party management to follow the 

directions provided by the arbitrator.  In short, disputes up a certain value will be conducted with 

task lists and the conduct of the ensuing arbitration will be perfectly within the competence of the 

in-house management team.   

As disputes grow in size, so too does their potential complexity.  Distilling the issues down into 

discrete, manageable and sensible presentations in the initial forms of a statement of claim or a 

response to a statement of claim is sometimes not so easy an exercise as may at first appear.  It 

should still not pose any particular challenge whatsoever to informed management teams to 

conduct arbitration but occasionally, parties may find it efficient to get expert assistance in the 

preparation of some material for arbitration.  See Case History No 4.   

As the complexity of a dispute increases again and if parties do not have expertise in arbitration or 

dispute resolution systems, it may very well then be efficient for parties to consider retaining  expert 

assistance in compiling or assessing the veracity of potential claims, or the defence to claims, as well 

as providing assistance in other areas.   

7.0 An award is the determination on the matter in dispute. 

The ultimate goal of arbitration is to get final resolution for the parties.  The usual resolution goal 

takes the form of an enforceable arbitration award issued by the arbitrator following their careful 

review of all of the evidence put into circulation between the parties.   

The arbitration award, above all, must be enforceable for it to be final for the parties and it is the 

arbitrators aim to conduct the process and all proceedings in such a way that both parties are given 

fair opportunity to present their cases, that the arbitrator shows no bias, undertakes to address all of 

the claims made, and acts expeditiously.   

If the arbitrator allows doubt into the process, there is raised the possibility that the award may not 

later be enforceable and the award could be open to challenge.  It is a most important duty of the 
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arbitrator to ensure that there is no uncertainty in the manner in which an arbitration award is 

procured.     

There might be one, single arbitration award provided by the arbitrator at the end of a short or small 

arbitration.  The award will provide a preamble and background to the dispute, sum up what the 

claim was, give the arbitrators findings on the merits of the case, their findings on whatever 

measures have been asked for, and directions on who bears the costs of the arbitration.   

In larger arbitrations, arbitration awards may take on several forms.  Interim arbitration awards may 

be made during the arbitration process.  Final arbitration awards might have two distinct elements – 

the final arbitration award on the merits which gives the arbitrator’s findings and issues directions 

about what action the parties now need to take in answer to the claims and counterclaims that have 

been made, and the final arbitration award as to costs which might or might not be issued at the 

same time as the award on the merits, and which award gives directions as to what party is liable for 

costs. 

The arbitration awards will also be accompanied with the reasons for the decisions and directions 

made by the arbitrator.  Giving reasons is intended to provide the parties with an informed account 

of the thinking and weights given to arguments when the arbitrator is making their deliberations.   It 

lets the losing party know why it lost its case. 

Arbitration awards on the merits of a case may take several forms.  It is more usual for arbitration 

claims to be expressed in monetary terms – hence the arbitration award will ultimately boil down to 

one party being awarded a net amount of money against the other party.  Apart from detailed 

reasoning as to how the arbitrator derived the money amount, there may very well also be interest 

involved if the amounts in question and the time elapsed are appreciable.   

Arbitration awards need not necessarily reduce to a direction given by the arbitrator to one party to 

pay the other something but can also award specific performance, or be declaratory.  An arbitration 

award that tells one party to finish a particular job or to undertake a task is common.  This author 

last issued an award that essentially rewrote parts of the commercial agreement that the parties 

would use henceforth – this arguably was a declaratory award.   

As is dealt with elsewhere (see the discussion on settlement), if the parties do decide to settle during 

the arbitration process, a good arbitrator will encourage the parties to capture their agreement in an 

Agreed Award.  An agreed arbitration award serves the purpose of carefully articulating the terms of 

the parties’ agreement in such a way as to minimise uncertainty, to keep the parties honest and to 

give the agreement significant legal standing should there be any complications later.   

As with court judgements, there is no such thing as a right or wrong arbitration award.  In litigation, 

it is a generalisation to say that the matter in dispute will be examined from a legal perspective and 

that in arbitration, there will be more of a technical perspective.  This is not to say that there is no 

technical appreciation of the matter in the court or no legal understanding applied in the arbitration 

process but it is to venture the idea that certain matters might better benefit from being assessed 

under one rather than the other forum.   

One of the reasons why sending construction disputes to arbitration finds favour among parties is 

because it is perceived that skilled and experienced arbitrators and representatives are better suited 
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to understanding the consequences of complex engineering technology shortcomings, consequences 

and solutions – it is an established perception that the deliberation, decision making and final award 

is better informed when the tribunal is working with both a technical and legal appreciation.   

Arbitration awards do, of course, have the ability to surprise parties every bit as much as court 

judgements but an arbitration can employ different strengths to weigh up the technologies involved 

and assess the consequences.  The ability to do this is not always available in the courts and if parties 

do feel strongly that their dispute turns on some issue of technology, there is a widely held view that 

this can be better presented and reviewed in arbitration.  A further corollary is that if a party 

considers that their dispute hinges on some technological nuance, there may be a basic discomfiture 

with the prospect of bringing that into a court forum.   

8.0 What is arbitration used for? 

8.1 What sorts of disputes can be brought to arbitration? 

In general, if two parties are in commercial dispute regardless of where they are geographically 

located, they can bring this to arbitration for effective resolution.   

If both parties agree to use arbitration and are happy to work through the process together with the 

arbitrator, then arbitration may suit their circumstances admirably and arbitration should be in their 

serious consideration. 

In theory, in addition to parties agreeing themselves to arbitrate, the courts can recommend the 

parties to arbitrate a dispute.  In reality, while it is recognised that the courts do recommend parties 

to mediation, I do not know of any matters that were referred to arbitration by an Irish court and I 

also don’t have the sense that it happens often in other jurisdictions either.   

The choice of where a dispute is to be heard is also a factor in parties’ considerations.  If there is a 

good arbitration law (grounded on the UNCITRAL Model Law), then that it a good thing.  If there are 

people around in that country who have good skills and experience of the party’s businesses and 

who also know what parties are trying to achieve through arbitration, this could be very important in 

helping the parties efficiently get through the process.   If the courts are inclined positively towards 

arbitration and recognise that parties willingly and consciously choose that system, then this is 

important if there needs to be enforcement later.  Hopefully the courts will never have to be 

referred to but it helps greatly if in the background we know that they are well disposed to facilitate 

the parties wish for an enforceable outcome.  So much the better, too, if there are good travel 

connections and other logistical assets available so as to help the parties easily access and physically 

work through hearings – if hearings are required.  It’s taken for granted that an awful lot of 

international business is undertaken though English and so, having arbitrations in countries where 

this is the native language might also be regarded as practically important.  Lastly but not necessarily 

something to be easily disregarded is the parties perception that where an arbitration is held mirrors 

something more than just a suitable physical location.  If the country chosen is recognised as a 

neutral in the greater geopolitical scheme of things, it stands to reason that there is an ingrained and 

cultural inclination towards acting neutrally in other matters and that the expectation of parties 

might then also presume that they are both in a suitable environment and milieu to resolve their 

differences. 
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For the most part any dispute arising out of a commercial contract can be referred to arbitration.   

The seminal study pertaining to contemporary perceptions surrounding and usage of arbitration 

internationally remains the PWC report (last accessed 1606, November 13th 16) 

http://www.arbitration.qmul.ac.uk/docs/123282.pdf . 

8.2 What sorts of disputes are suited to arbitration? 

Many if not all commercial disputes are perfectly amenable to being resolved through arbitration.  It 

is also true that there are historical trends that see arbitration used in some business sectors more 

than others – particularly construction.  In today’s fast moving commercial environment, there is no 

good reason why the system cannot be adopted widely and across more industrial and finance 

sectors than is the case today save as to say that inertia holds more sway than it really should.  It is 

especially true that arbitration is well suited to and proven for dealing with commercial disputes 

across international borders as provided for by international agreement – see  

http://www.newyorkconvention.org/ (last accessed 1328, November 11th 16).   

We say that commercial disputes grounded on some technical matter and involve parties and 

projects that reside in different countries are especially suited to arbitration.   

8.3 What sorts of disputes are not suited to arbitration? 

Above all, arbitration derives its strength from the parties working together through a process to 

resolve their dispute.  Both parties ideally will want to get the differences between them off the 

table so that they may both carry on with their respective lives and unless they are honestly 

committed to this idea, arbitration is probably not for them.   

Accordingly, disputes that will definitely not be amenable to arbitration include those where the 

parties have become so hostile that cooperation and dialogue on any matter whatsoever is just not 

possible.  Such parties have little option but to go to litigation and be directed at every single turn 

until the bitter end by a court - voluntary arbitration for them is a non-starter.   

Another variation on the same theme is where one party might be particularly reluctant to engage 

and there is the prospect of them being uncooperative throughout.  Unless both parties can be 

persuaded of the mutual advantages of participating in an arbitration process, there would be little 

addition to initiating arbitration without first obtaining a commitment from both parties to 

genuinely try and work through the process together.   

Another situation is where the dispute is arbitrable in every sense and the parties seemingly willing 

save for the fact that if one or other of the parties is resident in a state where arbitration is not 

looked upon in practice with any favour by the courts of that country, then there may be a question 

mark over the enforceability of any arbitration award.  There is a risk in these situations that the 

arbitration award, which might get issued in one country, gets challenged on some spurious grounds 

in another country and thereby the whole process could have been wasted.  It is not unheard of for 

parties coming from certain jurisdictions to embark on an arbitration process knowing full well that if 

it does not work out well for them, that they can stymie the outcome indefinitely in their own 

country’s courts should they be so minded.  In this instance, therefore, it is not the nature of the 

dispute that is the problem – it is the environment in which the outcome of the arbitration will need 

http://www.arbitration.qmul.ac.uk/docs/123282.pdf
http://www.newyorkconvention.org/
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to be implemented.  If there is good will between the parties, this phenomenon should not be a 

show stopper. 

Lastly, parties should always ask themselves, even if they are all willing and ready, whether it is 

sensible in the long term to embark on arbitration (or, for that matter, litigation).  In Caser History 

No 2, one of the problems for the potential claimant party in that instance was whether they would 

ever get paid anything at the end of either the litigation or arbitration that they were considering.  It 

is simply amazing how parties can get sucked into embarking on a dispute resolution cycle without 

asking the basic question ‘what are we seeking to achieve’.  If there is any risk over the chance of 

getting paid at the end of the day, this needs to be well understood at the outset. 

At the end of the day, it is the parties’ attitude and preparation that is at the core of whether 

arbitration is feasible or not.   

8.4 What sort of disputes cannot be brought to arbitration? 

Traditionally in Ireland, there are two areas where arbitration might not be used –as per sections 20 

and 30 of the Arbitration Act 2010.  Sometimes, domestic laws of other countries will preclude 

certain disputes from arbitration.   

In Ireland, it is argued that the sale of property effects parties other than those directly involved in a 

particular deal and as a consequence disputes thereby arising have usually been kept in the courts.  

The current Irish legislation specifically excludes directing specific performance relating to the sale of 

land in ‘normal’ commercial arbitration but does make provision for such things in a little known 

body of law to do with the compulsory purchase of lands.  

Direct employment, industrial relations and labour matters do not use arbitration in Ireland.   There 

is other considerable machinery and systems in place elsewhere in this state that deal with resolving 

disputes under these headings.  That said, where employment is not direct and where there are 

commercial contracts between parties for the provision of, say, professional services and such like, 

disputes arising under such contracts may very well be amenable to arbitration. 

Arbitration cannot normally deal with fraud although it does arise and must be dealt with.  Some 

years ago, there was a fear that international parties would embark on a sham arbitration, go 

through the motions of the process for a while, and then seek an agreed award to be written up that 

allowed for the transfer of sums of money from one to the other party.  The arbitrator received his 

fee.  All was seemingly well until someone, somewhere, raised the possibility that this was a money 

laundering device.  There was a flurry of notices issued by many arbitral institutions warning 

arbitrators to be vigilant against such flagrant abuses of the arbitration process.  Closer to home, and 

reality even, it is this author’s view that fraud is not often encountered.  Yes, there are certainly 

exaggerated and bloated claims but these generally do not survive the careful scrutiny of the 

arbitration process and probably end up doing more damage to the parties who make them than 

anything else.   
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9.0 Some misunderstandings. 

9.1 Our legal advisors advised us that we should not use arbitration – what do we do now? 

This happens. 

The legal advisors may very well have their reasons but it might be worth probing that position a 

little more so that the parties may indeed make the best informed decision possible.  After all, you 

have heard from other business colleagues that arbitration can be applied to the sort of dispute that 

you believe you are in, that an arbitration can be started relatively quickly, that you have heard of a 

good arbitrator for such matters etc. etc.  and you need to know more about your options. 

Arbitration is widely used in the resolution of commercial disputes throughout Europe so, you may 

well ask, what are your legal advisors objections to using it here?  If you are not afraid, you should 

not be uncomfortable burrowing down into this logic as far as possible. 

Your legal advisors could tell you that the nature of your dispute does not lend itself to being 

decided on in arbitration.   

OK, if your dispute has something to do with the sale of land or some employment matter, they may 

have a point.  But if your dispute is commercial in nature and does not involve these sorts of things 

directly, this position should not sound quite right – all commercial disputes should be amenable to 

arbitration.   

9.2 There is no arbitration clause! 

Your legal advisors might tell you that as there is no arbitration clause currently in place and that in 

their view, it is unlikely that an ‘ad hoc’ clause can now be agreed with the other party.  This is 

plausible.  The reality is that your dispute is arbitrable by its nature but you are unlikely to get such a 

process going on account of the other side (or the other side’s legal advisors) being unwilling to put 

an arbitration agreement into place at this stage.   

Your legal advisors are therefore right ‘on the face of it’ but maybe there is still a chance to probe 

the possibility one last time with the other side to see if they would consider arbitration.  There’s no 

harm in asking.  Keep the conversation between the principals, just so there are no 

misunderstandings later.   

9.3 Litigation would be better! 

Your legal advisors tell you that arbitration won’t work because this is a simple matter of collecting 

on an invoice that was properly issued and the reasons for issuing the invoice are not being 

contested and, anyway, the other side are lodging applications against you saying the goods were 

defective and you need to respond to this by getting a legal case going right now.  I have several 

times directly heard this explanation given to people.  You have your doubts about such 

explanations and you might be right.  These are the very sorts of matters that are ideally suited to 

arbitration but you say to yourself, let’s ask more questions.   

Burrowing down into this some more and someone voices the news that the chap who is going to 

sue you for delivery of faulty product probably has no money – so even if you can properly refute 
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that you shipped faulty goods (which may not be as clear cut as your design and manufacturing 

departments are telling you) and succeed in confirming that you need to collect on your invoices, 

you are not ever going to collect any money.  In this scenario, there is almost certainly no 

justification for embarking on arbitration because there is no prospect for success at all.  Embarking 

on arbitration in such instances is not just risky and dubious, it is nonsense.  Your legal advisors were 

right to tell you that arbitration probably would not work but you might also take the opportunity to 

query with your advisors how litigation could work in these circumstances. 

9.4 Litigation is cheaper! 

Your legal advisors tell you that arbitration won’t work for you in this instance because it is just too 

expensive and litigation would be much cheaper.  Your advisors may very well be right – there is a 

very serious perception across the world that costs in arbitration are out of control and there is 

nothing to be gained from bringing a dispute to arbitration.  See 

http://www.globalarbitrationreview.com/cdn/files/gar/articles/Arbitration_International_article.pdf 

(accessed July 24th, 2015). 

Ask your advisors to spell out why this might be so in your instance.  If you can get an arbitration 

under way in two weeks’ time and get a commitment to get the arbitration finished, come what 

may, three months down the road and compare that with queuing the matter into a regular High 

Court list to be heard, and this is no exaggeration, in three years’ time – maybe this could justify the 

apparent extra costs that might be incurred in arbitration?   

Does the prospect of being able to keep the dispute private in arbitration hold any cost advantage?   

Above all, though, you might be asking yourselves if you really need to use legal advisors to help get 

a decision on a dispute that turns on some technical matter – after all, you have heard that there are 

arbitrators who are engineers, surveyors, architects, insurance, marine specialists etc. who act as 

tribunals and party representatives in disputes on engineering matters, construction, major 

insurance claims and the whole arbitration is managed by the parties’ own management team or 

using much fewer legal advisors as against in litigation - you might ask your legal advisors why does 

this work for others and not for you?     

9.5 It really needs to be dealt with in litigation! 

Your legal advisors might tell you that this is all very well and that your engineer (or whatever 

profession) arbitrator probably could indeed make some determination on a dispute on some 

technical matter and maybe even on the commercial consequences that arise but as regards 

interpreting or implementing the law, this is simply not on – they might say this sort of thing really 

needs to be done by a lawyer and someone trained in legal ways and systems.   

Your legal advisors are absolutely correct when they say that non legal arbitrators have no general 

legal education – although today many non-legal arbitrators will and should have at a minimum 

several post graduate arbitration law qualifications, not counting the other core qualifications and 

experience profiles they may have.  But to argue that non legal arbitrators do not have core legal 

qualifications and thereby should not be sitting on commercial disputes in arbitration (or for that 

matter, on any other alternative dispute resolution systems) is missing a very substantial point.   

http://www.globalarbitrationreview.com/cdn/files/gar/articles/Arbitration_International_article.pdf
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Arbitration is not litigation and it is not meant to be litigation.  Arbitration is distinct from litigation 

and it is done differently.  Arbitration can be and is done by people who are not from a legal 

background. 

Your legal advisors might then tell you that this too is all very well so long as you recognise that the 

version of arbitration that your arbitration service provider is telling you about has all the hallmarks 

of something quick and dirty, and you get what you pay for, reap what you sow etc.  If you want an 

arbitration that is undertaken by, for instance, an engineer arbitrator, you might be told not to 

expect to have all the legal or other issues that you’d get raised in litigation properly covered.  For 

this reason, you’ll be told it’s a bad quality process which will leave out lots of things that they 

recommend you make sure are dealt with if you went the litigation route.  Your legal advisors assure 

you that they will leave ‘no stone unturned’.     

Your legal advisors may be right on much that they tell you but this is where you should understand 

the different options and make up your own mind.  If you go into arbitration as it should be done, 

you might very well be asked to sign up to a fairly demanding schedule and in so doing, there is 

going to be a particular focus on keeping attention directed at the issues in dispute and not at the 

kitchen sink.  In fact, your arbitrator, if they are doing their job correctly, will be having a discussion 

with the parties very early on that will seek to ferret out the really important matters and getting rid 

of anything else that doesn’t look relevant.  Anybody heading into arbitration should fully expect this 

to happen.  Good arbitrators will want to focus on the important matters and they will serve the 

parties well by so doing.   

As for the parties getting what they pay for, it is probably useful to point that out again that if the 

arbitration is as it should be – fast, fair and final – the parties will have received a fair hearing and an 

enforceable award signals the end of the matter for them.  What more do the parties want?   

9.6 My legal advisors tell me that they want to do arbitration.  What should I do? 

Beware, at least initially. 

Very, very few legal professionals understand arbitration much less like it.  Furthermore many know 

nothing about it or the principles behind it or the potential for such systems to help parties in 

dispute in particular ways.  Others do know something about it but what they see they simply don’t 

like, or, they have seen it all before and are just too cynical.  Some may like it but for the wrong 

reasons and generally suffer it because they regard it as litigation in all but name.  Some know 

enough of arbitration and what they are talking about, believe in it and should be able to do a good 

job for you.   

There is little realistically that can be done to change the minds of those who do not like arbitration 

save for the powers that be facilitating wherever possible the improved education of the legal 

professionals in arbitration and seek to instil a genuine appreciation of the power of the process to 

deliver resolution to parties.  Such improvements are not going to happen anytime soon.  In the 

meantime, if your legal advisors don’t like arbitration, that’s fine just so long as you know this and 

you are given the opportunity to decide if that is material to your decision to use their services.  If 

their hearts are dead set against arbitration, you do need to know and this is a pity on at least three 

counts.  The first is that they probably don’t believe in it for all the wrong reasons (mostly because 
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they simply know so little about it) and that does not augur well for managing a successful 

arbitration.  The second is that on that account, they’ll seek to queer your view of it as well and you 

will lose out on the potential available to you with arbitration.  Lastly though, while they agree to do 

the arbitration in this instance (probably because there is an arbitration clause already in place and 

they and you have little option but to go this route at least to start with), there is a big risk that they 

will not be enthusiastic about it from get go and will not do it right.  Needless to say, any of these 

not only miss opportunity but could prove disastrous to your case.   

If matters are not already bad enough, the arbitration may be agreeably embarked upon but next 

thing you know, there is a retired judge or a senior counsel presiding as arbitrator, and the legal 

representatives are all attending for both parties as they would be in litigation.  Welcome on board - 

you are now setting off on a process that is officially arbitration but in truth is probably private 

litigation in all but name.  Again, your legal advisors may very well have your interests at heart by 

doing it this way and, indeed, there is nothing at all wrong in such a process whatsoever if this all 

suits the parties themselves and results in a speedy and cost effective resolution for the parties.  

Indeed, there is even the added irony that this combination of employed legal skills should 

guarantee an arbitration award that avoids even the most esoteric and procedural tripwires that 

could imperil an arbitration award procured in other ways.  If you are signing up for such a thing, 

though, do try and get a feel for how the process is going to be undertaken, for how long and for 

how much cost – it should be de rigeur for both parties to have a feel for that no matter how the 

arbitration is being done.   

Lastly, there is the possibility that all is well and that you have a set of legal advisors and an 

arbitrator that are well versed, knowledgeable and enthusiastic about arbitration and what it can do 

for parties in dispute.  In which case, the parties are genuinely in good hands and all you need 

concern yourself with now is making sure you can articulate your case. 

10.0 Disputes. 

10.1 Is there a dispute? 

When a party has an issue that it raises with its business partner or opposite number in a contract, 

they normally discuss the issue and arrive at a way through.  Sometimes, there is no agreement and 

when the other party then tells the party who has the issue that they do not agree, then we are 

close to being in or are in a dispute situation.  If the parties swop correspondence that says there is 

no agreement on such and such a matter, then there is probably a formal dispute in existence.  

This may seem obtuse but, in reality, an issue between parties may not always constitute a dispute 

and sometimes an arbitrator may need to spend some time ascertaining if a dispute actually exists.   

Unless there is a dispute, there can be no arbitration.   

10.2 We believe we have a dispute in the order of € 20,000 – how do we arbitrate that? 

Anything that falls under any sort of commercial transaction can, in theory, be arbitrated on.  If the 

parties are willing and need a formal finding as to liability of money owed or action required on 

something of this sort, after we set up the arbitration we would say to the parties something along 

the following lines: (i) to submit a two or three page claim with limited, ordered and indexed 
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appendices of five to ten pages maximum, with a week; then (ii) ask the other party to respond a 

week or so later, and then (iii) we will make an assessment on a ‘documents only’ basis and make an 

award available a few days thereafter.  This would probably involve an expenditure of about 5 

administration hours and 5 arbitration hours.  If the parties wanted a ‘hearing’, that could easily add 

another 6 - 8 arbitration hours but, in all honesty, the added cost would not ordinarily be justified. 

10.3 We believe we have a dispute in the order of € 100,000 – € 250,000 how do we arbitrate 

that? 

In an Irish context in particular, this is a very awkward amount to deal with if there is no willingness 

to engage by one party and no likelihood of getting the other party to participate in any ad hoc 

arbitration arrangement.  If you need to bring someone into the High Court seeking this sort of 

money, it could take two or three years to do so and the costs, just for your own legal 

representation, could go easily go from something like € 15,000 to € 50,000 even before you get the 

day in court.  If there is uncertainty about the claim and there is a chance of losing the case after a 

few days in court (and by the way, nothing is certain going into court even if you believe you have a 

watertight case), the claimant party may well end up liable for their own and the other party’s legal 

costs – as well as the amount in dispute.  The overall direct potential liability could easily match if 

not exceed the amount in dispute. 

If there is an arbitration clause already there or a willingness to deal with the matter in arbitration 

even after the dispute has arisen, then the matter can almost certainly be arbitrated upon.  If the 

matter is arbitrable, we could discuss a list of likely activities and hours at the Preliminary Hearing 

that might be similar to Table 2 above and 30 Day Arbitration as per Table 3 below with the parties 

and agree a scheme whereby one party would submit something like a 5 – 10 page Statement of 

Claim and an ordered, referenced, indexed and paginated set of appendices of about twenty pages 

maximum.  In reality, we will more than likely discuss a similar table, albeit around a 60 Day 

Arbitration, once the parties realise that the scheduling involved in a 30 Day Arbitration could be too 

onerous. 
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TABLE 3  

 

 

10.4 We believe we have a dispute in the order of € 500,000 – how do we arbitrate that? 

Chances are that if this sort of amount is in dispute in the context of a formal contract between the 

parties, there will (or should) have been some consideration given as to how to deal with such things 

as they arise and it is likely there will be a dispute clause in the agreement or contract.   If not and 

the parties are willing to enter into an ad hoc arbitration, we will probably sit down with the parties 

even before the Preliminary Hearing and discuss something along the lines of a 100 Day Arbitration 

as in Table 4 below.  If the matter is straightforward, we may very well tell the parties that a much 

shorter arbitration schedule could also be feasible.   

 

 

 

 

 

 

 

 

 

€200 Arb Rate / hr

€150 Admin Rate / hr

30 Day Arbitration

Activity Days Admin Arb

Hours Hours

(i) 1 4  (i)       Parties proceed to arbitration by agreement to court direction.  ~D1. 

(ii) 1 4 4
(ii)      Parties agree on an arbitrator.  Arbitrator agrees to take on arbitration and calls parties to a Preliminary 

Hearing. ~D2.

(iii) 1 4 6 (iii)     Arbitrator attends with parties at a ‘Preliminary Hearing’. ~D3. 

(iv) 1 4 5
(iv)     Arbitrator provides directions about communication protocols and arbitration schedule to the parties.  

Arbitrator calls for claimant party to submit their statement of claim. ~ D4. 

(v) 2 4 5 (v)      Claimant submits their statement of claim.  ~D8.

(vi) 1 4 5

(vi)     Arbitrator calls for respondent party to provide (a) response to the claimant submission and (b) for a submission 

of any counterclaim the respondent may have.  ~D9.  Respondent submits (a) their response to the statement of 

claim and (b) their counterclaim.  ~D13.

(vii) 1 4 3
(vii)   Arbitrator calls for claimant party to provide a response to the respondent counterclaim. (if applicable). ~ D14.  

Claimant submits response to counterclaim.  ~ D18.

(viii) 1 4 4
(viii)  Arbitrator either conducts (a) a ‘documents only’ review of the submissions or (b) directs the parties to attend at 

a hearing to cross examine evidence in the submissions. ~D18.

(ix) 1 4 6 (ix)     Parties attend with the arbitrator at hearing if (viii)(b) applies. ~D22.  

(x) 3 2 18
(x)      Arbitrator reviews evidence and creates an award.  Arbitrator advises the parties of the availability of awards, 

usually but not always separate, on the subject matter of the dispute and on party costs.  

(xi) 1 2 2 (xi)     Arbitrator settles fee account.  Arbitrator releases award(s) to the parties. D30 or sooner.

 40 58 Indicative Administration and Arbitration Hours

€6,000 €11,600 Indicative Administration and Arbitration Costs

5.3 7.7 Indicative Administration and Arbitration Days
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TABLE 4 

 

 

Again, it is important to stress that Table 4 is almost as good as a shot in the dark but as an initial 

planning tool, it may be useful to give both parties an idea of the time gaps between certain 

milestone activities and the likely hours that will get expended in bringing the arbitration from one 

to the next stage.  We will probably be saying to the parties that the Statement of Claim will still be 

of the order of 5 – 10 pages but that the ordered, referenced, indexed and paginated set of 

appendices might be larger if it is absolutely necessary and demonstrably material and directly 

referenced to the points the claimant seeks to make.   

In arbitrations of this size, document mission creep can start to become a nuisance factor and there 

is a tendency to include documents that are not relevant and cannot be referenced to the main 

statement of claim because of a fear that they might be important but it just isn’t obvious how at the 

time.   

If the claim is ‘straightforward’, we will probably be saying to the parties that the dispute should be 

perfectly capable of being dealt with well within the 100 Days if care is taken to define realistic 

milestones and deadlines at the outset.  However, disputes of this size tend to involve more physical 

people, be they legal advisors, experts, principals etc., and if this is trans-border, then physical 

scheduling can become a real challenge.  That said, it always seems easier to let something like this 

run to a year long thing but such creep should be stoutly resisted at every opportunity by the 

parties.  It is a fact that if the longer period of a year is allowed to become the schedule and while 

the quantum remains pretty much the same, direct costs inevitably rise.  A 100 Day Arbitration 

involving a quantum of € 500,000 is going to cost less than a 300 Day Arbitration for the same 

€300 Arb Rate / hr

€150 Admin Rate / hr

100 Day Arbitration

Days Admin Arb

Hours Hours

2 8  (i)       Parties proceed to arbitration by agreement to court direction.  ~D1. 

2 8 8
(ii)      Parties agree on an arbitrator.  Arbitrator agrees to take on arbitration and calls parties to a Preliminary 

Hearing. ~D5.

2 8 10 (iii)     Arbitrator attends with parties at a ‘Preliminary Hearing’. ~D10. 

2 8 10
(iv)     Arbitrator provides directions about communication protocols and arbitration schedule to the parties.  

Arbitrator calls for claimant party to submit their statement of claim. ~ D12. 

2 8 10 (v)      Claimant submits their statement of claim.  ~D26.

1 4 6

(vi)     Arbitrator calls for respondent party to provide (a) response to the claimant submission and (b) for a submission 

of any counterclaim the respondent may have.  ~D30.  Respondent submits (a) their response to the statement of 

claim and (b) their counterclaim.  ~D44.

4 4 6
(vii)   Arbitrator calls for claimant party to provide a response to the respondent counterclaim. (if applicable). ~ D48.  

Claimant submits response to counterclaim.  ~ D62.

2 6 12
(viii)  Arbitrator either conducts (a) a ‘documents only’ review of the submissions or (b) directs the parties to attend at 

a hearing to cross examine evidence in the submissions. ~D66

2 8 12 (ix)     Parties attend with the arbitrator at hearing if (viii)(b) applies. ~D80.  

4 6 24
(x)      Arbitrator reviews evidence and creates an award.  Arbitrator advises the parties of the availability of awards, 

usually but not always separate, on the subject matter of the dispute and on party costs.  

2 2 2 (xi)     Arbitrator settles fee account.  Arbitrator releases award(s) to the parties. D100 or sooner.

 70 100 Indicative Administration and Arbitration Hours

€10,500 €30,000 Indicative Administration and Arbitration Costs

 9.3 13.3 Indicative Administration and Arbitration Days
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amount in dispute.  Not only that, but indirect costs should never be ignored and particularly if key 

personnel are tied up with this matter, there is the issue of opportunity costs and delays causing 

people having to revisit the matter time and again and needing to refresh their memories at several 

stages of the process.  Much better, if at all possible, that once the parties have agreed to do 

arbitration at all, that every opportunity be taken to capitalise on that agreement and to dispense 

with the dispute as quickly as can decently be arranged.   

10.5 We believe we have a dispute in the order of € 5,000,000 – how do we arbitrate that? 

Assuming an arbitration scheme can be articulated and implemented, and if parties want to agree a 

scheme whereby we can see if this can be done in less than a year, then we’ll certainly sit down with 

you and explore if party and arbitrator availability can facilitate that.   

People scheduling will remain a large challenge and document management has the capacity to 

swamp the matter entirely if not dealt with purposefully.  We’ll be saying to the parties that 

something that falls between a 100 Day and a 300 Day Arbitration will make best sense and the 

more straightforward and the smaller the number of issues involved, the inclination should always 

be to go for the shorter schedule. 

Table 5 below gives a feel for what might be involved in arbitrator and administration time for a sub 

€ 10 m dispute scheduled for just less than a year.  One way or the other, such a dispute is going to 

take at the very minimum 30 or so days of an arbitrator’s time over the course of the arbitration and 

that scenario is likely to apply to a single issue matter.  As with quanta of this magnitude, there will 

probably be several discrete issues needing to be dealt with and therefore more time may very well 

be spent reviewing these matters prior to hearing, perhaps there may be slightly elongated hearing 

times, and certainly more time needed to write up reasoning and deliberations.  With disputes of 

this quanta, there may very well be travel involved by the arbitrator and that in combination with 

additional partial and full hearings may substantially increase the administration cost element of the 

arbitrators time too.   

As with all such things, though, this and all the above tables are but a forecasting tool from which to 

base some idea of what the probable arbitration related costs are going to be in a particular set of 

circumstances.   At the Preliminary Hearing, it would be usual for this spreadsheet to be carefully 

populated with relevant information pertaining to the particular dispute – the parties should then be 

equipped with some greater degree of certainty about the indicated arbitration costs they are 

facing.  That, in and of itself, should be instructive and may even provide a prompt for the parties to 

seek ways to settle. 
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TABLE 5 

 

 

10.6 We believe we have a dispute in the order of € 10,000,000 +.  How do we arbitrate that? 

Although quantum can rise appreciably, there is probably not that much practical difference 

between dealing with quantum of € 5 m - € 10 m in disputes that involve a limited number of issues.  

Schedules still all largely hinge around people and their availability.  The people involved will be the 

exact same as in smaller disputes and they will still only be able to dedicate a limited amount of time 

irrespective of whether the quanta is just ten or several tens of millions of Euro.   Where there will 

be a difference are the resources likely to be employed in preparing cases and the amount of 

material generated in support of the parties positions.  Dedicated ‘in house’ legal teams (for these 

will probably be a feature of disputes of this size), among others, will scour the records and hoover 

up just about everything that was communicated to people in the years before, during and after the 

dispute arose.  This until recently meant, literally, volumes of Lever Arch files or cloud filled 

terabytes of files of appendices  being produced and for the most part, to serve no useful purpose 

whatsoever. 

We’ll sit down with you to get a feel for the nature of the dispute and to form a view as to what is 

likely to be needed to bring it through arbitration.  As with all larger value disputes, we’ll be 

exploring if the parties and ourselves are available to dispose of this within one calendar year (or 

less) and to see if our expertise can genuinely facilitate the most expeditious resolution of the 

matter for the parties.  If the matter is straightforward and involves an industry or technology with 

which we are directly familiar, and after discussing how the parties intend managing the dispute 

€400 Arb Rate / hr

€150 Admin Rate / hr

300 Day Arbitration

Days Admin Arb

Hours Hours

2 8  (i)       Parties agree to arbitration.  ~D1. 

2 8 10
(ii)      Parties agree on an arbitrator.  Arbitrator agrees to take on arbitration and calls parties to a Preliminary 

Hearing. ~D15.

4 16 12 (iii)     Arbitrator attends with parties at a ‘Preliminary Hearing’. ~D30. 

2 8 12
(iv)     Arbitrator provides directions about communication protocols and arbitration schedule to the parties.  

Arbitrator calls for claimant party to submit their statement of claim. ~ D35. 

3 10 15 (v)      Claimant submits their statement of claim.  ~D85.

1 4 8

(vi)     Arbitrator calls for respondent party to provide (a) response to the claimant submission and (b) for a submission 

of any counterclaim the respondent may have.  ~D90.  Respondent submits (a) their response to the statement of 

claim and (b) their counterclaim.  ~D140.

6 4 8
(vii)   Arbitrator calls for claimant party to provide a response to the respondent counterclaim. (if applicable). ~ D145.  

Claimant submits response to counterclaim.  ~ D195.

3 6 18
(viii)  Arbitrator either conducts (a) a ‘documents only’ review of the submissions or (b) directs the parties to attend at 

a hearing to cross examine evidence in the submissions. ~D200.

3 8 18 (ix)     Parties attend with the arbitrator at hearing if (viii)(b) applies. ~D230.

5 6 30
(x)      Arbitrator reviews evidence and creates an award and / or follow up hearing ~D260.  Arbitrator advises the 

parties of the availability of awards, on the subject matter of the dispute and on party costs.  

2 2 2 (xi)     Arbitrator settles fee account.  Arbitrator releases award(s) to the parties. D300 or sooner.

 80 133 Indicative Administration and Arbitration Hours

€12,000 €53,200 Indicative Administration and Arbitration Costs

 10.7 17.7 Indicative Administration and Arbitration Days
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through arbitration, we’ll be telling the parties that the dispute should still be well capable of being 

disposed of within a year, if not sooner.  Where there is a will, there is a way.   

Again this is a gross generalisation but if the number of issues is large, distinct and each complex, 

then it may very well be getting close to being past the capacity of any individual to act as tribunal 

on an occasional basis.  In which case, the parties are either (a) looking at the sole arbitrator working 

full time or close to it to keep the schedule within a year, or (b) extending the schedule well beyond 

300 days or creating several arbitrations, or (c ) the parties considering increasing the number of 

arbitrators to three.  In the first case, the arbitrator will almost certainly not be available on a full 

time basis and may not even want to spend one year or more on one thing to the exclusion of all 

other things.  The second option may be closer to being a practical answer but there is something 

inherently inefficient about conducting an arbitration over relatively straightforward matters for 

periods of over a year.  In these instances, the arbitrator will seek to facilitate dealing with all the 

matters but would try to get the parties to considerably whittle down the areas of difference by 

asking their experts to agree on as many things as possible before final deliberation, and there are 

proven techniques that can be applied to get that done.   

A corollary to this point may be to consider breaking down the arbitration into smaller elements 

more easily undertaken by two or more individual arbitrators in distinct arbitrations but that too 

carries risks. The last point may assist with a tribunal being better able to manage a large volume of 

issues if there are three people doing the work rather than one but this will not necessarily shorten 

the overall process – if anything the opposite is more likely to be true.    

Big disputes can, of course,  be brought through arbitration but the ability of the arbitrator and 

parties to manage them are of a different order compared to, say, sub € 10 m sums.  With larger 

sums at stake, the temptation will be for the corporate parties to bring considerable machinery to 

bear to protect themselves against all possible risks come what may and that, ironically, will present 

a substantial hindrance to applying arbitration as it could be done.  In large value disputes, the only 

reason that parties then choose arbitration is because it is the only way they will get enforcement if 

the dispute is located in several different jurisdictions.  Whether they undertake the process 

efficiently or not is of little or no concern, or at least it hasn’t been until recently.  What the parties 

then do may very well be called arbitration and it will probably be held under the auspices of some 

of the grand institutions that administer such things, but it isn’t really arbitration and its not 

arbitration as it should be done.  That in itself is not necessarily bad because it still may suit the 

parties to do it that way.  That’s OK so long as the parties are properly aware that they can also do 

arbitration efficiently and that they make enquiries accordingly.   

11.0 How do we start arbitration? 

11.1 How are arbitrations initiated? 

Arbitrations can only start with reference to an agreement by the parties to arbitrate a defined 

dispute.  Arbitrations normally come about via reference to an arbitration clause contained in a 

contract agreed earlier by the parties.   
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Parties who do not have an arbitration clause attached to their way of doing business together may 

refer a dispute to arbitration by an ‘ad hoc’ agreement to go to arbitration.  The ad hoc arbitration 

clause can be drawn up any time.   

For the purposes of coming under the umbrella of most national legislative systems, arbitration 

agreements must be in writing.   

An arbitration process is formally commenced when one party gives the other notice of wishing to 

bring a matter to arbitration and it being established that there is a dispute. 

11.2 Arbitration Clauses. 

The arbitration clause will try to define how and on what basis the parties will undertake an 

arbitration – usual clauses tend to name specialist institutions to nominate and sometimes 

administer the arbitration, the laws to be used, where the arbitration is to be held, the languages 

used etc. and may even extend to defining the sorts and number of issues that might be referred to 

arbitration.  It is more usual to find these clauses contained in a contract that governs the business 

relationship between the parties.   

Arbitration clauses can also be raised on an ‘ad hoc’ basis where the parties might decide after a 

dispute has arisen that an arbitration process is the best means by which their dispute can be 

disposed of.    

Such clauses may provide for specific details of the dispute, possible identities of arbitrators and 

other matters particular to the dispute under consideration by the parties, as well as everything else 

touched upon above.  

A very good basic description of what needs to be taken into account in drafting an arbitration 

clause can be read at: 

http://www.out-law.com/en/topics/projects--construction/international-arbitration/drafting-an-

arbitration-clause/  

and if one wishes to review a much more detailed account with a specific insight into international 

arbitrations, please look at Guidelines for Drafting International Arbitration Clauses at 

http://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx . 

From http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-revised-

2010-e.pdf {last accessed at 1615, November 11th 16} we get a practical model arbitration clause 

relating to a contract as: 

“Any dispute, controversy or claim arising out of or relating to this contract, or the breach, termina-
tion or invalidity thereof, shall be settled by arbitration in accordance with the UNCITRAL Arbitration 
Rules. 
 
(a) The appointing authority shall be ... [name of institution or person]; 
(b) The number of arbitrators shall be ... [one or three]; 
(c) The place of arbitration shall be ... [town and country]; 
(d) The language to be used in the arbitral proceedings shall be ....” 

http://www.out-law.com/en/topics/projects--construction/international-arbitration/drafting-an-arbitration-clause/
http://www.out-law.com/en/topics/projects--construction/international-arbitration/drafting-an-arbitration-clause/
http://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx
http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-revised-2010-e.pdf
http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-revised-2010-e.pdf
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Changes may, only with great care, be made to a model clause to reflect the particular circumstanc-
es of a given dispute and needs of the parties.  Rather than re-invent the wheel and risk the law of 
unintended consequences, it is often judged wiser to use standard clauses where ever possible. 
 

12.0 Some sorts of Arbitration. 
 

12.1 Institutional or ‘ad hoc’? 
 
Arbitration can be referred to as either being undertaken under the auspices of a number of recog-
nised international arbitral institutions (there are many - for instance : ICC in Paris, LCIA in London, 
CIETAC in Beijing, ICDR in the USA and internationally, SIAC in Singapore, the SCC Institut in Stock-
holm, SCAI in Basel,  etc. ) or as being ‘ad hoc’.   
 
Institutional arbitrations are normally activated by an appropriate clause that lawyers will have al-
ready incorporated into a contract that governs the business relationship between the parties.  
Whatever arbitral institution is used, once advised that there is a dispute according to the parties, 
they will then make enquiries of the parties to makes sure there is in fact a dispute.  The arbitral in-
stitution will then offer a service whereby they agree to administer the dispute and will arrange the 
selection and appointment of an arbitrator panel.  The arbitral institution may propose several 
names of arbitrators for consideration by the parties and from which the parties may then choose 
one who they both agree to nominate.  In the event that the parties are unwilling or unable to agree 
on an arbitrator from the list, the arbitral institution rules will generally cater for their being able to 
nominate an arbitrator who the parties will then be obliged to use.  The arbitral institution may then 
see to certain aspects of the administration of the arbitration process by arranging meetings, sched-
uling and communications etc., and looking after the payment of the arbitrator.  The arbitral institu-
tion may also provide other services such as arranging independent scrutiny of the award before it is 
made available to the parties.  For this work, the arbitral institution will usually charge a small per-
centage of the amount of money in dispute.  For large value disputes varying in excess of several 
tens of million € or up to hundreds of millions, the system and frameworks available to parties using 
the well-established services and experience of such arbitral institutions is generally regarded as 
worthwhile.  It is usual that disputes in larger infrastructural projects involving large sums of money 
and multinational parties find themselves being referred to the arbitral institutions.  The institutions 
are not, however, without their faults and currently would be perceived as taking too long to issue 
arbitral awards, among other things.   
 
Other disputes may be brought to arbitration through the nomination of an arbitrator by some dedi-
cated facility within a professional institution that, as part of a wider brief to uphold and promote 
the interests of its members, also provides various alternative dispute services.  Such professional 
institutions might be found within the fields of architecture, surveying, engineering, accountancy, 
law etc.  These professional institutions may maintain panels of arbitrators who they can nominate, 
by a range of mechanisms, to arbitrate on commercial or other disputes.  Typically, these profes-
sional institutions restrict themselves solely to nominating arbitrators to particular disputes and take 
no further role in the dispute once the nomination of the arbitrator is confirmed.  The professional 
institutions would not typically assist with any administration of the dispute or provide any oversight 
of the arbitrator functions.  In such cases, the arbitrator is completely in charge of setting the pro-
cess once nomination has been confirmed and the professional institution is no longer involved 
whatsoever.  The vast majority of domestic and some international arbitrations are brought into be-
ing this way. 
 
Other disputes may be brought to arbitration by the parties knowing someone in common who they 
would like to see sit on their dispute.  This might be by design from an early stage in the business 
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relationship between the parties and while this arrangement mostly works, it can lead to some diffi-
culties later.  Arbitration agreements that nominate a given person are a little risky insofar as that 
person may no longer be available when a dispute does come along and making alternative ar-
rangements after a dispute has arisen may not be easy.  Better if the arbitration clause is not so pre-
scriptive as to preclude the possibility of using an alternative person, iff necessary, instead.   It will lie 
to the parties to agree on how to arrange meetings etc. and typically there will be no scrutiny of the 
award.   
 
So called ‘ad hoc’ arbitrations happen mostly when two parties find themselves in dispute and not 
having made prior arrangements, they then seek to explore if arbitration offers them an interesting 
way to deal with their dispute.  If they are then willing, they can be asked to sign an arbitration 
agreement between them for the specific purposes of dealing with the dispute at hand, naming and 
nominating an arbitrator and then taking it from there.  There are other instances of ad hoc arbitra-
tions being commenced even when prior arrangements for institutional arbitration may have been 
agreed many years previously.  The arbitration clause already in place, for instance, may be changed 
so as to reflect the new, desired circumstances – assuming the parties are in agreement to operate 
to another arbitration clause and to change the original. 
 
12.2 What sort of arbitration does CVS Doyle Agencies offer? 
 
What we are offering is a flexible combination of administered and non-administered arbitration 
services.  In addition to nominating an arbitrator, we can also assist with providing an environment 
where parties not familiar with arbitration can be guided through the process step by step by one 
arbitrator and his support office.  This service is specifically designed to facilitate corporate man-
agement teams to participate in and manage their respective sides of the dispute process through 
arbitration and where we provide detailed directions to the parties wherever necessary.   
 
12.3 We have an arbitration clause in our contract – what do we do next? 

If you have an arbitration clause in your contract, this should clearly define how you might apply its 

terms and, off you go.   

It might happen that some of the terms within the original clause no longer suit you or you want to 

do something else.  If there is good communications with the other party and such changes suit both 

parties, then there is no reason why the agreement cannot be varied to suit the parties’ 

contemporary needs.     

12.4 We do not have an arbitration clause in our contract – what do we do next? 

If you do not have an arbitration clause in your contract, you have several options.   

You can ask the other party if they’d like to consider bringing the dispute to arbitration and then try 

to agree terms about how arbitration might be implemented.  If this discussion is taking place at a 

relatively late stage in the development of a dispute and with if there has been a deterioration in 

relationships, this may pose a more significant challenge and parties may be beyond agreeing to 

anything.  It might help to use third parties to promote the idea to the other side.  If you can manage 

to sell the advantages of arbitration to the other side and get an agreement in place, then an 

arbitration should be able to proceed. 
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If you do not make an attempt to get an arbitration agreement in place, there will be no immediate 

arbitration and court proceedings will likely issue.   

As a last ditch attempt to resurrect the possibility of bringing the dispute to arbitration, you could 

make an early application to the court  to ask that both parties be given another opportunity to 

consider arbitration as a viable option for addressing your particular dispute and see what happens.  

The courts, in practice, are receptive to the idea of arbitration and other alternative dispute 

resolution systems and in certain sorts of cases, they do actively recommend to parties to consider 

mediation before litigation (at least in Ireland).  This author has never understood it to happen but if 

one party were to make a persuasive case that arbitration would be by far and away preferred by 

them at least, that it might then be worth the court’s time asking the other party to seriously 

consider arbitration as the preferred forum into which to bring that particular dispute, then the 

court might be prompted to carefully probe each of the parties positions on such an idea.  It is within 

the court’s discretion to stay court proceedings and allot an amount of time as may be necessary to 

the parties to consider using arbitration – see Section 31, Arbitration Act 2010.   

12.5 We have an arbitration clause in our contract but the other side has issued court proceedings 

– what do we do next? 

Most legislation will recognise that if parties have an arbitration clause somewhere in the agreement 

that governs how they do business together, that clause will hold sway.  If the courts are aware that 

there is an arbitration clause in a contract, the court will not normally wish to allow litigation to 

proceed.   

It sometimes happens that one party will go to their legal representatives who, perhaps naturally, 

will seek to bring the matter to court and will issue proceedings accordingly – notwithstanding the 

presence of the arbitration clause either in spite of the presence of it or never having noticed it.  This 

happens regularly and great care needs to be taken in how to manage developments of that sort. 

The party receiving notice of the commencement of litigation proceedings can then do either of two 

things.  It can respond by repudiating the proceedings and confirming that the correct procedure as 

has been agreed by the parties is to go to arbitration.  Any court judge will then confirm this position 

and will thereafter refuse to hear anything further on the matter in court if one party can confirm it 

seeks to apply the arbitration clause.  On the other hand, the respondent party may allow the legal 

proceedings to develop and, in which case, the arbitration cannot normally then be later applied to 

that dispute seeing as both parties have initiated and taken steps to proceed to litigation and both 

have, by agreement, bypassed the arbitration clause.  That one party might have responded to a 

notice of litigation unwittingly is a danger which cannot be easily, if at all, remedied later particularly 

if they have given the impression of recognising and acting as a participant in the litigation – they 

cannot later plead that they would have preferred to do arbitration. 

If there is no arbitration clause contained in the agreement between the parties but the parties do 

then, at some later stage, agree to employ an ad hoc arbitration clause, even if court proceedings 

have initiated, then it is almost certain that the court proceedings can and will be ‘stayed’.  If the 

arbitration is successful (ie it results in an enforceable award), the litigation will have been 

permanently stayed and litigation cannot then be recommenced at any time.   
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In summary, if there is an arbitration clause available to the parties and if just one of the parties 

wants to use arbitration to decide a dispute between them, all litigation will effectively be stayed, 

and almost certainly permanently so, in favour of both parties using arbitration. 

13.0 Nomination of an arbitrator. 

Arbitrators may be nominated by ‘nominating authorities’ which are often either arbitral institutions 

themselves or professional representative institutions.  However, in theory, anyone can nominate an 

arbitrator and, in ‘ad hoc’ situations, parties may often know of someone themselves that they 

would wish to arbitrate their dispute and it is the parties themselves who make the nomination.   

In receiving a nomination, the prospective arbitrator must examine what details they can obtain of 

the dispute even at that early stage and, among other things, check their diary availability.   

The prospective arbitrator then communicates back to the parties either confirming their 

acceptance of or declining the nomination and attaching their terms and conditions.   

The nomination becomes an appointment when the parties confirm their agreement to the 

arbitrator terms and conditions.  

14.0 Notes on Arbitration Rules. 

There are a very wide number of excellent published arbitration rules that are available to use by 

parties.  Arbitration rules are designed to facilitate flexibility, not to stifle it.   

There is some current argument to suggest that the very large number of arbitration rules that now 

exist all over the world are counterproductive in that they do introduce constraints where none 

might best apply.  These rules are often referred to as ‘soft rules’ insofar as they do not have legal 

effect and, if they are not strictly followed, there is not a lot that anyone can do about it.  In other 

words, they cannot and should not be used as a means by which to trip up the practitioner in such 

cases as where they may be adopted for use by the parties but not slavishly followed.   

Engineers Ireland provides an excellent common sense set of rules that have expedition and 

efficiency in mind – they are worth consideration regardless of the nature of the dispute at hand – 

please see 

http://www.engineersireland.ie/EngineersIreland/media/SiteMedia/services/employment-

services/Arbitration-Procedure-2011.pdf. (Last accessed September 21st 15). 

The procedures of the London Maritime Arbitration Association 

(http://www.lmaa.london/terms2012.aspx ) (Last accessed September 21st 15) sometimes appear 

stark indeed and it seems they do arbitration as it should be done – fast, fair, flexible, focussed, final.  

The world of commercial dispute arbitration would do well to take a leaf out of their book.  The 

LMAA very much keeps in mind the proportion of the dispute in the manner in which the arbitration 

process is conducted.  

For an international arbitration of an appreciable size, we will usually point parties at the UNCITRAL 

rules (http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-revised-

2010-e.pdf ) (Last accessed September 21st 15). 

http://www.engineersireland.ie/EngineersIreland/media/SiteMedia/services/employment-services/Arbitration-Procedure-2011.pdf
http://www.engineersireland.ie/EngineersIreland/media/SiteMedia/services/employment-services/Arbitration-Procedure-2011.pdf
http://www.lmaa.london/terms2012.aspx
http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-revised-2010-e.pdf
http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-revised-2010-e.pdf
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There is a great quantity of good arbitration rules available from a wide variety of sources. 

15.0 Heading into arbitrations…….what’s involved? 

15.1 Typical steps in starting an arbitration.  

(i) The parties find they are in dispute and agree in principle to explore if arbitration is for 

them.  The parties make enquiries. 

(ii) The parties have several possibilities about who they might contact in order to convert their 

enquiry into something more tangible – they might contact us or a professional institution or 

an arbitral institution. 

(iii) If one or both parties contact us, we will try and get a summary of what the purported 

dispute is about, the circumstances and history of the dispute, and we will seek to establish 

whether there is a clause already in existence. 

(iv) If there is an existing clause, we will advise on the meaning of it and on how to proceed.  If 

there is no existing clause, we will explore whether creating and having the parties sign an 

‘ad hoc’ clause is feasible. 

(v) Once the parties agree to put an arbitration clause into effect with us and we are satisfied 

that a dispute exists, I will confirm our terms and conditions of service and submit my 

acceptance of the nomination as arbitrator to the parties.  Once my acceptance as arbitrator 

is confirmed by the parties, the arbitral appointment is complete and the arbitration may 

formally commence.    

(vi) As the appointed arbitrator, I will then issue a request for the parties to attend at a 

Preliminary Hearing or some similar early briefing. 

15.2 What is a Preliminary Hearing? 

At the outset of an arbitration process and usually shortly after the formal appointment of the 

arbitrator, the arbitrator will usually wish to convene a meeting with the parties.  This meeting will 

serve as the introduction of the arbitration process to the parties and their representatives.  

Arbitrators will often strongly advise that party principals attend at this meeting along with any 

representatives.  The arbitrator will ask the parties to confirm and agree payment arrangements for 

the arbitrator and, if and where applicable, for arbitration administration services.  The arbitrator 

will then typically ask the parties to give a summary of the dispute and for the parties to say what 

they think will need to be done to present their respective cases.  The arbitrator will discuss and 

agree the likely process that will be followed, outline some house rules as regards communications 

protocols, how paperwork and information transfer is to be dealt with, and try to get agreement on 

an outline schedule.   

The arbitrator and parties will probably seek to agree a schedule.  This can take several forms but 

the author’s preference is to set a hearing date (if this looks likely to be needed, and if not, an award 

publication date otherwise) and then work backwards to define all other deadline submission dates.  

Some people are dead set against this approach on the basis that one never knows what is going to 

be involved in an arbitration and so a final hearing date simply cannot be defined.  Poppycock.  The 



arbitration, a modern perspective for business, november 22nd 16 last updated on 22/11/2016 14:41 – copyright Christopher V S Doyle 

44 of 84 

 
Arbitration, a modern perspective for business, November 22nd 16: last updated on 22/11/2016 14:36 

setting of a hearing date gets everyone’s attention and defining interim deadline dates then 

becomes something that the parties do take very careful and active note of.  A hearing date is a 

good focus for all concerned.  With an appreciation of the nature of the dispute being better 

defined, the setting of the timetable can also assist in more detailed forecasting of the likely hours 

that will be expended by the arbitrator on this assignment and that should also be useful for the 

parties.   

All of the things discussed will then be communicated back to the parties as a set of directions.  Such 

meetings are not always necessary if the amount of money in dispute is very small but generally 

speaking, it is recommended that at least one early meeting take place.  For more complex disputes, 

several ‘Preliminary Hearings' (case management hearings) might realistically be necessary and 

advisable. 

The Preliminary Hearing is private to the parties, their representatives and the arbitrator.  There 

may, occasionally, be additional personnel such as the arbitrator’s secretary or minute takers etc. by 

prior arrangement – but no one else. 

15.3 What is an Arbitration Hearing? 

Once all of the necessary documentation has been issued and shared between the parties and the 

arbitrator, the arbitrator will have either scheduled a hearing or in the alternative it will have been 

agreed that the arbitrator will review all the evidence on a ‘documents only’ basis.   

If a hearing has been agreed, it should have been scheduled well in advance and more than likely 

this will have been done at the Preliminary Hearing. 

The arbitration hearing is the culmination of the process whereby the parties present themselves or 

their experts to be cross examined on their respective cases.  The parties will already have submitted 

all of their documentary evidence and the purpose of the arbitration hearing is to cross examine the 

evidence submitted in the exchanges of the Statement of Claim and other statements made in 

response and counterclaim. 

In arbitration, the critical idea is to get all the evidence into circulation between all the parties and 

the arbitrator in an orderly way before the arbitration hearing.  The arbitrator and the parties should 

have had sight of and time to review all of the evidence before the hearing.   

For an arbitration hearing, there is at least a need for one meeting room with one table that can 

accommodate the arbitrator and the two parties.  In larger arbitrations, there will almost certainly 

also need to be a further two break out rooms for the parties during recesses.   

The arbitrator will typically sit at the head of the table with the two parties facing each other across 

the table……but if other arrangements better suit the parties and are agreed earlier, that should be 

fine too. 

The arbitration hearing is a formal process.  The arbitrator and the parties will be better served if 

addressed formally.  In order to reinforce the gravity of how evidence is given and considered, it is 

usual to swear an oath or make a similar undertaking if giving evidence – this oath is administered by 

the arbitrator. 
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In very small arbitrations scheduled to last a few hours or less than a day, the arbitrator will have 

asked the parties to agree a timetable whereby an allotted time will be given to the claimant party 

to make an opening (introductory) oral submission, then to the respondent party to make a similar 

oral submission, then for the respondent party to cross examine the claimant on evidence, and then 

the claimant party to cross examine the respondent on any counter claim evidence that has been 

submitted.  At the end of these interchanges, the arbitrator will probably ask the claimant party to 

make a closing submission, and the respondent party to make a closing submission.  It would be 

normal for the arbitrator to have agreed a timetable that would allot times for all of these 

interchanges, as well as for breaks and for meals.  For instance, it would not be unusual to allow 15 

minutes per party to make opening submissions, then to allow one hour each for cross 

examinations, an hour for lunch, and then something like an hour or less for closing submissions.  

The arbitrator will seek to keep to the allotted times and will always seek to keep the times given to 

any one party balanced with that given to the other.  For small arbitration hearings undertaken in 

one day, this is usually all very manageable; the content under discussion is limited, the number of 

points sought to be made is usually small, and keeping strictly to the schedule generally does not 

court controversy. 

For larger arbitrations, things can get much trickier very quickly and it is imperative that the 

scheduling of such hearings be given a lot of attention and agreed well in advance of the event.  The 

quantum at stake will be larger and will almost certainly be based on a number of points and issues 

being made in support, if not actually based on very different and distinct activities that have gone 

on on in a multifaceted contract.  Not only are the parties themselves directly involved but they may 

be calling all manner of witnesses to include outside experts.  If a hearing is scheduled to be longer 

than two days, it could be necessary to have court stenographers record all the dialogue.  There 

could easily come a stage where one hearing may be an unwieldy proposition and that staged 

hearings be undertaken.  It is often the case that distinct hearings to hear expert witness evidence 

be undertaken separately and well before the main hearings. 

The times allotted to both sides for presentations and cross examinations will have been agreed in 

advance.  If there are many issues to be covered, there will be a need to strictly adhere to the 

timetable and it may be useful to use a chess clock that will clearly show the time allotted to any 

particular matter, and when that time comes to a close.  Strict use of this or similar methods is often 

controversial because some legal advisors will say that they are being denied any opportunity to 

have their say even though they had agreed the system beforehand.   

The author knows of a construction arbitration involving sums of between € 5 m - € 10 m where the 

legal advisors sought to book five weeks for hearings to hear many witnesses and experts.  The 

tribunal, also from a legal background, managed to whittle down the schedule to a fortnight.  What 

the legal advisor had in mind was several days to read large statements into the record and 

goodness knows what else.  Hearings of this length for these sorts of sums at stake are simply 

unconscionable not solely on account of the representative costs but also because the input of 

experts should have been better reconciled and whittled down long before the main hearing.   

One day hearings, or shorter, are very powerful concepts in their own right.  If something can be 

reasonably dealt with in that sort of timeframe, keeping hearings to within one day is by far and 

away more easily managed by the arbitrator and parties.  Keeping things to one day is always a good 
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goal.  It is always preferable to keep hearings short and if it must last all of the day, it is important to 

have many breaks throughout.  In a one day arbitration hearing, at a stretch, one could sandwich in 

more hours in the day iff it is absolutely necessary but care does always need to be taken that this 

does not become counterproductive.  Interest and attention invariably wane and sensible people 

would regard as utter nonsense parties sitting down for 12 hours or more – this serves no-one well.  

An effective one day hearing might well start at 0900 and finish, say, at 1600 – and this is taking an 

hour for lunch and at least three or four other 15 - 30 minute breaks throughout the period.   

Hearings undertaken over several days should not involve long hours either.   

It is not the purpose of the arbitration hearing to ‘read in’ the evidence.  Legal professionals will 

sometimes want to read, for the purposes of establishing them in the record of the proceedings, 

large tracts of text from the submissions.  If unchecked, this could go on for hours and may be 

happening even where it was agreed beforehand that all the evidence was accepted into the 

arbitration as read.  In such cases, the arbitrator will advise the parties that the submissions are 

taken as read and that the object of the hearing is to cross examine evidence already given.   

It is not the purpose of the arbitration hearing to accept new evidence.  Again, this is sometimes 

regarded as an alien position by legal representatives who do not have experience in arbitration and 

who will argue as a human right to introduce evidence at any time of their choosing and especially in 

the hours just before an arbitration hearing or indeed, even during it.  Each and any application to 

submit new evidence, of course, must be looked upon its merits but if it has been made clear at an 

early stage of the arbitration that all of the case evidence must be submitted in a timely fashion and 

as directed, this should minimise applications to submit late evidence.  Most non legal arbitrators 

will be reluctant to accede to requests to submit late evidence unless a very strong case can be 

made.  If late applications are agreed to, the party making the application may also need to take on 

responsibility for the costs of any delay caused. 

Arbitration hearings, if well conducted, are smooth, controlled and professional events.  

Occasionally, spirits can become animated particularly if people have bottled up emotions for a long 

time and there is presented an opportunity to say the inopportune thing.  It is best if at the outset of 

a hearing that there is a nominated spokesman defined for each party and that that person should 

control any speakers from that party’s side.  Legal professionals, in particular, do have a very good 

understanding and an appreciation of speaker and other protocols as may best assist the hearing to 

proceed in an orderly way. 

The main point of the arbitration hearing is to cross examine evidence already in circulation between 

the parties and not infrequently, it may become apparent during that process that one or other 

position clearly prevails.  It may follow that settlement is in the air.  In order to capitalise on the 

moment, it is then most important that decision makers are physically present, as is always 

preferred, if not very close by.  The power of arbitration is undone if, at a hopeful juncture, a legal 

representative tells you that whatever has been raised is all very fine but that they now have to take 

instructions and will try to get back to you with an answer in a day or two.  Decision makers should 

be in the hearing room or capable of giving yes or no answers to their representatives within ten 

minutes.   
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Most arbitrators will, after all the party submissions have been completed, formally ask the parties 

to confirm that they have been given the proper opportunity to present their cases, and the 

arbitrator will then advise the parties of his likely timetable to deliver the award(s) and close the 

proceedings formally.  

All arbitration hearings are private to the parties, their representatives and the arbitrator.  There 

may, occasionally, be additional personnel such as the arbitrator’s secretary or minute takers, or 

party experts, or experts appointed by the arbitrator etc. by prior  arrangement – but no one else.   

16.0 Typical steps in a  CVSDoyle Agencies ‘ad-hoc’ arbitration 

(i) Parties proceed to arbitration by enacting an ‘ad hoc’ arbitration clause. 

(ii) Parties agree on how the arbitration is to be undertaken and take steps to appoint an 

 arbitrator. 

(iii) Parties agree on an arbitrator.  The arbitrator agrees to take on the arbitration. 

(iv) The arbitrator calls parties to a ‘Preliminary Hearing’.  The arbitration timetable is agreed 

 and the question of whether there will be an arbitration hearing or not is usually decided. 

(v) The arbitrator provides directions about communication protocols and arbitration schedule 

 to the parties. 

(vi) The arbitrator calls for the claimant party to submit their statement of claim.   

(vii) The claimant submits their statement of claim. 

(viii) The arbitrator calls for the respondent party to provide (a) their response to the claimant 

 submission and (b) for a submission of any counterclaim the respondent may have.   

(ix) The respondent submits (a) their response to the statement of claim and (b) their 

 counterclaim. 

(x) The arbitrator calls for claimant party to provide a response to the respondent counterclaim. 

(xi) The arbitrator either conducts (a) a ‘documents only’ review of the submissions or (b) directs 

 the parties to attend at a hearing to cross examine evidence in the submissions. 

(xii) Parties attend with the arbitrator at hearing. 

(xiii) The arbitrator reviews the evidence and writes an arbitration award.  The arbitrator advises 

 the parties of the availability of the arbitration award(s), usually but not always separate, on 

 the subject matter of the dispute and on party costs. The arbitration awards may be 

 submitted for scrutiny to appropriate experts prior to being made available to the parties. 

(xiv) The arbitrator gets final payment from one or both parties.  The arbitrator releases the 

 arbitration award(s) to the parties.  The arbitrator is now ‘functus officio’ and their 

 involvement with the arbitration effectively ends. 
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(xv) Parties enact terms of the arbitration awards or parties do not enact awards.  If parties enact 

 terms of the arbitration awards, there are no further steps.  If parties do not enact the terms 

 of the arbitration awards, either the losing party may seek to somehow challenge the 

 awards or the winning party may seek to enforce the terms of the awards. 

(xvi) If the losing party seeks to challenge the arbitration award, they must make a submission to 

 the High Court under a very specific and limited set of conditions, the result of which court 

 hearing the arbitration awards are either (a) confirmed as issued by the arbitrator, or (b) the 

 arbitration awards are resubmitted to the arbitrator for further consideration, or (c) the 

 arbitration awards are overturned. 

(xvi) If the winning party seeks to enforce the terms of the awards, they must make a submission 

 to the High Court which includes attaching a copy of the arbitration award.  Either (a) the 

 arbitration awards are confirmed and court judgement orders are eventually made against 

 the assets of the losing party or (b) the arbitration awards are not confirmed.   

17.0 How many arbitrators are there? 

Most small and domestic arbitrations use one arbitrator.  From a logistics perspective alone, there is 

advantage to using one arbitrator.  One arbitrator costs less than three.  If the matter can be 

properly disposed of by one arbitrator, then that is better. 

Against that, there is sometimes a feeling that one arbitrator may be set in their particular ways and 

inclined to make decisions that might be contrary to one party’s positon or argument; or it may be 

felt that the size of and volume of issues in the arbitration is such that it is safer to ask more 

arbitrators to act as a tribunal on the dispute.  It is common in larger arbitrations to have three 

arbitrators preside and where typically one is nominated by each party with the agreement of the 

other, and where the third is often nominated by the first two arbitrators.   

18.0 How long does it take to get an arbitration going? 

Technically speaking, arbitration can start just as soon as parties appoint an arbitrator and that 

arbitrator commences their work.  In theory, this could take just a few hours to get up and running.  

International sports arbitrations routinely take place within this sort of timeframe because there are 

panels of arbitrators available on site to take on assignments just as soon as disputes arise and 

because such matters as are covered by these tribunals generally need to be dealt with very quickly.   

For most commercial arbitrations, there will be practical considerations that will inevitably have to 

be gone through before arbitration is commenced but the same rules continue to apply.  Working 

through the arbitral or professional institutions could mean getting an arbitrator on board in days 

but in reality, this takes longer and could easily run into weeks.  By going the ad hoc route, parties 

could in theory identify and agree to an arbitrator, agree terms and kick off the process within hours.   

For all arbitrations, the key to starting them and setting a timetable depends on the availability of 

the arbitrator.  If three arbitrators are to be used, the complexity of aligning three arbitrators from 

different parts of the world for various Preliminary Hearings, arbitration hearings and other 

meetings with experts and the arbitrators for the next, say, 18 months can become a difficult task of 
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administration in its own right – and this is before synchronising the availability of these three 

people with the availability of the parties, their representatives and experts.   

19.0 How long does arbitration take? 

Arbitration can be as long or as short as parties and arbitrators make it.  If cases involve multiple 

millions, they can take months, perhaps even years if not managed properly – they could end up 

taking longer than if they had been queued through some litigation.  Even small cases can run for 

months. 

There are certain practical considerations that mean arbitration does take some time but so long as 

the parties are willing, able and realistic, the process can be made expeditious. 

One of the great powers of arbitration is the fact that the parties do have control and influence over 

the timetable and schedule of the process and this can have the beneficial effect of the parties 

themselves being able to make the process move along smartly.  In the initial stages, an arbitrator 

will sound out the parties at the Preliminary Hearing as to what sort of practical timetable makes 

sense for them and from that the arbitrator will be able to formalise a realistic schedule.  Once the 

schedule is issued, the arbitrator will generally wish to keep as tight to that as he can.  Inevitably and 

as with all timetables, there might be slippage but the arbitrator will always seek to minimise this.   

A variation on the idea of developing a schedule by consultation with the parties is to sign up to a 

planned arbitration that already provides for a predefined timetable – again see Engineers Ireland at 

http://www.engineersireland.ie/EngineersIreland/media/SiteMedia/services/employment-

services/100-Day-Arbitration-Procedure.pdf for an example of a 100 day arbitration.   

100 days, one might think, may seem like a long time but it never ceases to surprise people just how 

short a time that is.  Schedules, if the matter is small and straightforward and the parties willing, 

could be compressed to 30 days or shorter and this has been done.  However, practical limits start 

impinging quickly on the ability of companies and their representatives to meet deadlines for 

delivery of submissions and to provide for the availability of people – very, very few organisations 

can support arbitrations scheduled for less than a few months duration.   

Year long arbitrations are not unusual in the greater world of commerce but they are often not very 

efficient undertakings in relation to the size of the dispute.  Sometimes a long, drawn out duration is 

unavoidable on account of difficulties in matching up diaries of all concerned across different, 

distant countries but if such arbitrations should be located in the near abroad and the quantum is 

relatively small, year or so long arbitrations should be avoided and may prove unnecessarily long.  In 

an arbitration that long, people are stepping in and out of the process and to be frank, momentum is 

lost and people’s memories fade.  It is much harder work, and therefore far less cost effective, when 

an arbitration process is long and there are great gaps in the arbitration schedule. 

Parties acting directly for themselves will have more flexibility as regards making and keeping to 

tight schedules but once third party representatives, expert witnesses and more than one arbitrator 

become involved, and unless they are retained or contracted on a dedicated basis to the dispute by 

both parties, it will be more difficult to make and keep to reasonable schedules.  Without really 

realising it, parties can easily find themselves sleepwalking into a process by which even the smallest 

http://www.engineersireland.ie/EngineersIreland/media/SiteMedia/services/employment-services/100-Day-Arbitration-Procedure.pdf
http://www.engineersireland.ie/EngineersIreland/media/SiteMedia/services/employment-services/100-Day-Arbitration-Procedure.pdf
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dispute can turn into a year long business, or more.  Great attention always needs to be paid to 

avoid unnecessary schedule creep and extensions.   

Schedules should always be in proportion to the size of the dispute and it is within the gift of the 

parties to make these as reasonably short as can be. 

20.0 Front loading of evidence in arbitration. 

Arbitration is regarded as a ‘front loaded’ process that involves a great deal of effort needing to be 

put into the opening presentation of the claimant’s case.  The essence of arbitration is that the 

process gets all the available evidence out into the open at a very early stage.  This has significant 

implications for the parties. 

For the claimant party, the onus is on them from the very start to present as complete a case as they 

can very shortly after the appointment of the arbitrator is confirmed.  Sometimes, matters can be 

even further expedited if the statement of claim has been all but fully prepared in order to make an 

application for arbitration.   

The power of preparing the statement of claim for arbitration cannot be underestimated and it can 

be a sobering experience to undertake – the very act of preparing the claim in detail tests the very 

veracity of the claim being considered. What may have seemed like a good basis of a claim over a 

few heated office chats can, when looked at more closely, be a lot less straightforward (see Case 

History No 2).  If the claim survives what should be a ruthless process in preparing the statement of 

claim, then the claimant party’s facts and resolve are professionally confirmed at the beginning of 

the process – not later.  This is a good thing – it should mean that only genuinely arguable claims see 

the light of day.    If the claim cannot be articulated, and if sense prevails, there is a good chance the 

statement of claim will not be proceeded with and the parties will not subject themselves and others 

to a waste of time and resources. (See Case History No 1, the problem car; a case where the claim 

was pressed on with regardless), and needless risk. 

Equally, the receipt of a well prepared and argued statement of claim should make the respondent 

sit up and carefully consider whether a decent defence can be offered.  If the other party sees that a 

defence is not easily created or found, then most parties should be conscious that a weak defence 

will look the part and is untenable.  A careful scrutiny of a statement of claim should either result in 

the respondent seeking settlement or preparing an arguable defence and possibly also submitting 

their own counterclaim.   

‘Front loading’ means that the claimant statement of claim is as comprehensive an account of the 

claim as can possibly be made.  The idea is that all the evidence is out in the open for the arbitrator 

and respondent to see from the very start. The object of getting all the information of a claim out 

into the open is to give the other side ample opportunity to respond with all the care and attention 

they have at their disposal, in an orderly, considered way.  When both the claimant’s and 

respondent’s cases are fully aired, it falls to the arbitrator to review the evidence in front of them.  

Hearings to cross examine the evidence may be necessary in order for the arbitrator to decide on 

the veracity of each party’s evidence.  
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 A corollary to front loading is that the introduction of late evidence is not encouraged or welcomed.  

Late evidence is anathema to the objective of making every possible effort to get all aspects of the 

case out into the open for a considered, ordered and timely review by all.   

This idea of front loading and what that means for the way evidence is processed runs counter to 

everything practiced by those more familiar with running a case through some litigation.  The 

tendency in some litigation is to leave everything to the last minute – everything is allowed to back 

up as close to court deadlines as can be gotten away with.  Statements of Claim can certainly be 

created quickly but there is a temptation for them to be sketchy on the understanding that in order 

to get the process started and the court dates reserved, it has to be done this way.  Later, as court 

deadlines approach, much fuller ‘bundles’ may be submitted to court with all the usual wrangling of 

extensions of time now being required to review same etc. by the other side.  It is also not 

uncommon for new evidence to be introduced just before or during the hearing, again to the 

supposed consternation of the other side.  Some may call it ‘ambush tactics’, others may see it as an 

indication of shoddy preparation or bad case management – either way the potential trickle or 

staged release of evidence in litigation does not help progress matters and can be hugely frustrating 

for principals involved. 

 ‘Front loading’ and its effect on how a case is processed through resolution is but one facet of 

arbitration that helps explain why the process has been proven effective down through the ages and 

why is it just as powerful at meeting the needs of the global, fast moving markets we find ourselves 

in today.   

21.0 Expert sitting as Arbitrator on the dispute.  

Many parties will actively seek out an arbitrator that hails from the industry or be an expert in his 

own right.  

The fact that the parties can choose to use an expert in their dispute is a potentially very powerful 

tool.  The expert does not have to be briefed about the industry or business in which the dispute is 

placed – it is already at their fingertips.   It should mean that the nuances of a technology or business 

process or market is appreciated and properly taken into account without the tribunal having to 

read into the area from scratch.  All of this should help identify and prioritise the issues and facilitate 

efficient disposal of the dispute. 

There are practical consequences to using expert arbitrators.  What might pass muster in a 

statement of  claim prepared by legal representatives and submitted into court perhaps with an 

emphasis on a point of law might very well not turn out to look nearly so persuasive when presented 

to a technically qualified or expert tribunal in arbitration.  This is not to say that the point being 

made on the issue of law will be lost but it is to say that expert arbitrators will be looking more for 

arguments on the merits of the particular case.   

The use of an expert should, employing all best arbitration practice,  help facilitate a solution in line 

with industry norms, standards and practices and should be something that the parties will feel 

more comfortable working with.   
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22.0 Parties in charge of their own arbitration timetable. 

It is often blithely said that arbitration allows the parties to be pretty much in control of how and 

when the proceedings take place.  This is absolutely true but it is often unappreciated just how 

useful this property can be. 

In arbitration, the parties can agree a schedule at the start of proceedings and with determination 

and good faith; they should broadly be able to keep to it.   

Tweaks in schedules can be agreed and administered by direct communications between the parties 

themselves and the arbitrator – changing an arbitration schedule is dependent on no-one else’s 

schedules or timetables.   

What might initially have looked like a reasonable schedule at the start of proceedings may later 

turn out to be inappropriate or impossible to meet?  Naturally, it pays dividends to set realistic 

schedules at the outset and for the parties not to be tempted into agreeing something that is 

obviously too ambitious.   In circumstances that do require a change to be made to a schedule, an 

application can be made to the arbitrator and other party and reason should prevail.   

This is not to say that schedule changes are easily made.  The schedule should be carefully set at the 

start of proceedings and its integrity is based on many people marking calendars for weeks or 

months ahead – to make changes mid way in the arbitration process is not always so practical a 

proposition as one party might wish to paint it.  It is possible to make changes but it should never be 

lightly done or sought. 

Schedules are always potentially difficult to adhere to but the arbitrator will normally want to keep 

as close to it as possible.  Slippage because parties leave things to the last moment may be 

accommodated on the first application for an extension but should not be looked upon so kindly if it 

happens again.   

A very considerable element to any schedule is getting the early commitment of the parties and 

arbitrator to it.  All of these entities should be able to define a realistic schedule and should have 

enough experience to know what is most likely going to work. This early conversation between the 

parties and arbitrator on this topic is very important.    Where wheels can sometimes later come off 

the wagon is where one party or the arbitrator finds that their circumstances have changed 6 or 9 

months down the road and they no longer can deliver on the original dates agreed to.  This is as it 

may be but it is not a good situation.  It would be unforgiveable for an arbitrator to reschedule their 

affairs, although doubtless it does happen, and it causes serious inconvenience if one party should 

also make late changes to their schedule commitments.  Such changes do have financial 

consequences and such changes should have implications on how costs are apportioned later.  It is 

not uncommon to hear of legal representatives agreeing to schedules but then advising all and 

sundry on the eve of the hearing that their involvement with a large court hearing now takes 

precedence and that unfortunately, they cannot now attend at the arbitration hearing for some 

time.  Parties are encouraged to obtain a commitment from each other as well as any professionals 

assisting them and from the arbitrator to make all efforts to adhere to the schedule and if they 

cannot, then they should consider using someone else.   

Schedule discipline is a powerful facet of arbitration.   
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23.0 What is needed to manage arbitration? 

Businesses the world over rely on their owners or employees to deal with every imaginable task in 

the course of running their operation.   

Yet, when it comes to disputes, and in particular for cases being heard through litigation in the 

courts, it has become the default position that the undertaking of much of the work involved in any 

resolution process is outsourced to legal advisors.  This means several things.   

The first is that the company needs to sit down and brief a third party not only about their particular 

dispute but may also need to get into the whole background of the company, its business, the 

contracts it does, the technology that may be involved, the business processes that they use, the 

business world in which they and their clients operate; among other things.  The third party then 

takes this information and prepares a statement of claim.  There will inevitably be a lot of tooing and 

froing between the legal advisors and the company to get a statement of claim that best reflects the 

details of the party’s case.  The interface between the legal advisors and the company continues to 

build momentum for the remainder of the proceedings. These third party representative costs will 

be significant.   

The second thing that should quickly become apparent is that just because representation of the 

company’s dispute is outsourced does not mean that demand on company management time is in 

any way reduced – if anything, the opposite is true.  The use of management time overseeing and 

liaising with third party legal representatives inevitably has significant cost implications but it is often 

overlooked that there will also be opportunity costs that may not be apparent at the time.  A 

management team partly tied up with the management of a dispute could be doing other, more 

productive, things.   

For disputes going through the court system, there is little option but to have legal representatives 

on board.  In arbitration, on the other hand, there is certainly no good reason why an entire case 

through smaller and straightforward arbitrations cannot be wholly undertaken by in-house 

management.  After all, management are intimately familiar with the dispute and they will have 

many of the details of what happened at their fingertips.  Arbitration is a step by step process and a 

good arbitrator should be able to provide clear directions on what the parties need to be doing next.   

The arbitration process need not be automatically regarded as something that should be outsourced 

any more than any other activity routinely undertaken by the company.   

In larger arbitrations, outsourcing some specialist assistance should definitely be considered if it can 

be shown to add value and help make the process efficient.  Specialist assistance should be 

demonstrably able to provide objectivity in helping the company decide on the veracity of a claim 

and be intimately familiar with the steps in the arbitration process and arbitration in general.  The 

aim of the specialist assistant should be to cut the input of company management time by helping 

the company focus on what needs to be done according to the directions of the arbitrator.   

Arbitration is a system that can facilitate the parties to undertake the resolution process themselves.  
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24.0 Communications Protocols. 

Arbitration is a comprehensively front loaded and transparent process – one part of its great 

strength is getting all the evidence out into the open at the earliest remove.  How communications, 

and documentation in particular, are dealt with throughout the arbitration plays a critical part in 

achieving speed in arbitration by making sure the evidence is clearly stated and available for 

systematic scrutiny as quickly as possible. 

Any document created and sent to anyone in an arbitration must be simultaneously given to the 

other parties in the arbitration.  If one side writes to the arbitrator, they must copy the other side.  If 

the arbitrator writes to one party, the other party must also be simultaneously copied.   

Because the arbitrator is bound not to show favour to any one side, the arbitrator cannot speak to 

one party and not the other so phone calls to the arbitrator by any one party, unless through video 

or call conferencing that facilitates the presence of the other party, are not advisable during the 

process.   

25.0 Chronology 

Disputes arise over periods of time that often span years.  The dispute could have been years in the 

making and more years could have passed since it came into being and anyone decided to do 

something about it.  It is a fact that people’s recall of events becomes hazy even days and weeks 

after an event.  When one is trying to piece together events concerning a project going back years 

and which involved many people, the challenge becomes almost insurmountable. Corporate 

memory relentlessly dissipates by dint of people moving on.  People investigating the circumstances 

of a dispute that go back into time can rarely rely solely on individuals memories and so the default 

is to trawl correspondence files for information.  This is, to say the least, an arduous task for a 

company’s own employees – it is of an order of far greater difficulty for people from outside the 

company.   

However, research into the background of a dispute is a condition precedent for making any sort of 

meaningful claim and this work simply has to be done.  When it is done, there is much information 

that can be gleaned from dates alone and in order to present this in a meaningful, useful and concise 

way, it is strongly recommended that a table of dates and significant events be prepared.  This 

chronology can often become a key element and reference tool for the arbitration and when it is 

submitted with the statement of claim, it becomes the de facto timetable of events leading up to the 

dispute coming into existence and events afterwards, unless it is qualified by alternative dates 

proffered by the responding party.  The existence of the chronology quickly proves its value in 

harnessing the claimant’s case and stating the timetable of events that both parties experienced 

before the arbitration came into being.  Such dates in the chronology often carry significant 

contractual import and to have the dates agreed early on is often most useful to the processing of 

the dispute in the arbitration.  The creation and sharing of a chronology is, of itself, a powerful tool 

for succinctly clarifying areas of agreement and areas of dispute between the parties at the earliest 

stage of the arbitration process. 
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Moreover, for anyone trying to make sense of the dispute and who is looking at this for the first 

time, having a good chronology is a vital necessity.  For the arbitrator, such a document is usually the 

first port of call reference thereafter.   

If the chronology is referenced with relevant correspondence and documentation relating to events 

and dates connected to the dispute; then it along with the statement of claim are the key 

documents around which much of the arbitration will subsequently turn.   

As a party representative, the first thing that I prepare is a chronology.  It is hugely time consuming 

and often appears to principals as time not well spent – it is often a battle to persuade clients that it 

is ultimately worth the effort.  Without a good chronology, however, one can never be sure that all 

the facts have been properly collected and understood.  With a chronology, one has a higher degree 

of confidence of properly understanding the nature of the dispute; and thus being able to articulate 

and present the case as it should be done.  

We might even go so far as to saying that the chronology can almost take on the mantle of a distinct 

resolution system within the main arbitration and that agreeing the chronology often settles much 

of what might be at stake.  Even if it does not manage to do anything as sweeping as that, it certainly 

does remove the petty differences that can develop over minutiae and many maintain that it really 

helps the arbitration process focus on the important issues. 

26.0 Typical documents in arbitration. 

26.1 What is a Statement of Claim? 

In order for a claimant party to articulate their case, they will be asked to submit a ‘statement of 

claim’.  This document (which more than likely could take on the form of a ‘bundle’ rather than one 

document per se) should give the background to their case, describe how the dispute arose, 

articulate what the claim is, give the reasons why a claim arises and state what redress is required.  

The statement of claim might also have attached to it a number of relevant appendices that might 

include correspondence between the parties, contract documentation, a chronology, technical 

articles, etc. etc.   

The arbitrator will already have given a direction to the claimant party at the Preliminary Hearing as 

to when this document is to be delivered and what, in the particular circumstances of the case, it 

might best comprise of.   

The statement of claim needs to comprehensively outline the claimant’s case and clearly list what 

the claimant party is seeking by way of redress.  The claimant party has only one opportunity to lay 

out their case and it has to be done right the first time around.  The statement of claim must be as 

complete as humanely possible. 

It can never be stated often enough that the level of preparation put into the statement of claim is 

probably the single greatest factor in influencing the outcome of any arbitration.  A sloppily and 

hastily prepared document will often reflect a badly thought out case and maybe even no case at all.  

A well prepared and orderly document demonstrates that care and thought has gone into the 

reasoning behind why a case exists and it prompts the other side that it needs to respond to it 
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seriously; it may even demonstrate to the other side that, in the cold light of day, a defence is not 

practically viable.   

An ordered document is vital.   Statements of claim should come in an ordered and indexed 

document and attachments should also be indexed, paginated and referenced to in the statement of 

claim.  Points being made should, wherever possible, be numbered. 

A concise and relevant document is vital.  It is often the temptation of legal advisors to prepare long, 

legally wordy but vague statements of claim that suits court usage and norms.  These sorts of 

documents will not suit arbitration.  If the documents do not identify and focus on the points that 

the parties wish to argue, they will be of little or no service to the parties who make them because 

they will not be effective in putting all the evidence onto the table. 

Often, legal advisors will be tempted to initially issue long, rambling statements of claim that list 

items of claim in principle and that do not address the issues in any great detail because they are 

presently too busy and believe that they have the freedom to deliver more details later.  They are 

not.  When the statement of claim deadline is set, the parties agree to deliver up as comprehensive 

a case as can be stated in the stamen of claim.  While parties are always a liberty to make 

applications to correct details at a later stage, the main thrust of the case must always be contained 

and remain in the statement of claim and applications to make substantial additions or variations 

afterwards are absolutely not encouraged.   

It will almost certainly be that an assessment of the case at the Preliminary Hearing stage may 

indicate that an appropriate perspective needs to be maintained in respect of the scale of the 

planned statement of claim to be made.  If the sum in dispute is small, parties should not be 

surprised to find a recommendation being made to them to keep the statement of claim small as 

well.  There is just no point submitting a 50 - 100 page statement of claim for a € 500,000 claim 

when five or so pages might be more than sufficient.   

The statement of claim needs only to be so large as to properly provide background, the nature of 

the dispute and what is being claimed for.   If there is anything else provided, it is superfluous as 

evidence in the case or what is being asked of the tribunal to decide.  

If points or claims are not made in the statement of claim, then they are not points or claims and 

cannot be considered in the arbitration.  Sometimes it happens that parties say afterwards that the 

arbitrator did not consider such and such and therefore the arbitration did not address the points 

made.  If the points or claims are not made in the statement of claim, they cannot be part of the 

considerations of the arbitrator and they certainly cannot be part of the arbitration award. 

The inclusion of a chronology with the statement of claim as the first item in any appendices often 

proves to be a very powerful tool and is also highly recommended. 

26.2 What is a response to a Statement of Claim? 

The respondent party will be asked to make a reply to the statement of claim.  Like the statement of 

claim itself, this too needs to be as comprehensive a document as possible.  It is preferable that this 

response address each and every issue or claim made in the statement of claim and acknowledge  it, 

and state either to be in agreement or disagreement.  If the response is to be in disagreement, the 
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reasons for taking this position must be given and any evidence to support the position be given and 

referenced in any appendices provided.  As with the statement of claim, the response to the 

statement of claim and attached appendices should be as comprehensive as possible and very 

clearly reference the points being advanced in the statement of claim. 

If points made in the statement of claim are not acknowledged in the response, therefore the 

arbitrator will, and has little option other than to, proceed on the basis that the respondent does not 

contest the point.   

The response to the statement of claim needs also to be concise and to the point.  Twenty pages of 

response to one page of statement of claim could turn out to be counterproductive. 

26.3 What is a Counterclaim? 

The respondent party, once it has considered its response to the statement of claim, may also seek 

to make its own claim.  Usually speaking, if the respondent is seeking redress for some or other issue 

directly related to the matters being raised in the statement of claim, this is better catered for in the 

response to the statement of claim.  If it is a new and unrelated matter that has not previously been 

raised in the statement of claim, then it may very well constitute the basis of a counterclaim.  This 

counterclaim, then, is simply another statement of claim albeit emanating from the other party.  The 

making of this document should be exactly along the same lines as what the claimant was originally 

directed to provide in their statement of claim.   

26.4 What is a response to a Counterclaim? 

The person receiving the counterclaim needs to be given the opportunity to respond and provide 

their defence to any of the matters and claims being made against them.   

26.5 Document management 

(i) When we speak of documents, it is useful to better define what is physically meant by the term.  

When submissions are asked for they should be in a normally used readable format.  This particular 

document is set such that the margins, spacing, indentation and font ( 2.54 cm all around, single 

spacing, left justification, Calibri 11 point) which means that there is on average 530 words per A4 

page and this is as good a guidance as we would like to see followed.  The print should be in black ink 

on a white background.  We prefer printing on one side.  The paper should not be too heavy – 100 

gram is about right.  Therefore, in summary what we mean by one page in a submission means a 

single sided sheet of A4 having about 530 words per page.  Variations are always possible but best to 

check first – if documents have too small print or if they use unusually tight spacing or odd margins, 

this will either be difficult to use easily or just distracting.   

(ii) When we talk of submitting documents, we mean they should be hard copy documents physically 

handed to the recipients.  Unless otherwise indicated, the preference is for submissions to be made 

with physical documents. This all sounds a bit archaic in this day and age but there is method in the 

seeming madness.  The first is the creation of bundles is a physically challenging and logistically 

demanding exercise that requires discipline and order.  It is hoped that this will more likely mean 

that the bundle will be short, sharp and succinct.  Hope is sometimes a fine thing but that’s the idea.   
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(iii) When physically sending bundles anywhere, it is best done by some means of recorded delivery.  

Many systems are available but registered post is more than perfectly adequate for the job.  Proof of 

delivery means the document was delivered properly and will be regarded as such by the arbitrator.   

(iv) It is always preferable (and one of the matters raised early in the Preliminary Hearing) that each 

party will have a designated, named person as the first point of contact in their respective 

organisation and that all document bundles will be addressed to their attention. 

(v) Small document bundles (are always, always preferred) and should be tidy, ordered, logical 

things.  In a small arbitration, it is preferred if such bundles come in a folder with ordered indices 

showing the main document and Appendices.  The main document should all have numbered pages 

and numbered points so that these may easily be referenced later either for the purpose of 

preparing response submissions or making reference in a hearing.  Such appendices as may 

accompany a main document should also be numbered and should only be submitted if they are of 

material importance to the case being made…..if appendices do not do this, they are superfluous or 

worse – they are a distraction and a waste of time.  Larger document bundles might come differently 

packaged but they should still not be long.  The nature of such submissions will be agreed in 

advance.   

(vi) It may happen that at first sight by the arbitrator that document bundles will be returned to the 

submitting parties for review where the directions have not been followed and, thereby wherever 

appropriate, for correction.  The consequences for delays caused by having to return documents to 

parties because they have not followed directions will fall to the submitting party.  Bundles and 

documents that do not correctly reflect the instructions that parties have received are generally 

indicative of poor preparation and attention – and do not reflect well on the cause being espoused. 

(vii) Documents and bundles might be relayed by email or Dropbox but generally speaking, this is not 

ideal either.  If there are several different attachments being sent separately, this can become 

cumbersome and, in any event, these will also certainly require printing off at some stage by the 

arbitrator and other parties.  For very, very small bundles, this might all work out OK but if the main 

documents get more complex and the number of appendices rise, and if there are different paper 

sizes across different jurisdictions; then simply printing off these things and trying to put them in 

order (as well as punching and filing) might not only prove irksome but could also introduce 

confusion.  There is always a sneaking suspicion, too, that appending documents as file attachments 

is just far too easy and provides temptation to those inclined to no discipline to send questionable, 

superfluous information. 

(viii) Documents and bundles might be relayed by other means such as Dropbox or some other cloud 

based facility, but like sending documents by email, it could (and does) result in reams and reams of 

information being sent without rhyme nor reason but simply on the basis of its tactile access via a 

keyboard.  This is not only distracting but it is infuriating – the submission of superfluous information 

adds no value and will be most assiduously resisted.    

27.0 How long does it take to do a Statement of Claim (and Chronology)? 

A concise, accurate and relevant statement of claim is very hard to do at the best of times.  The easy 

way to make a statement of claim is to list everything, skip the detail and hope for the best.  This 
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often happens in smaller arbitrations where legal professionals spend a few hours with the company 

and from that they articulate a general statement which, mistakenly, they might hope to embellish 

with relevant detail later.   

Arbitration is a ‘front loaded’ process and all of the information about a particular claim needs to be 

made at the outset.  Therefore, the quality of the claim being made hinges on the preparation of the 

statement of claim.   

This author has recently prepared one defence to a statement of claim and one statement of claim, 

the first for € 100,000 and the other for just under STG£ 500,000.  There were good documentation 

records for the former and it was virtually non-existent for the latter (see Case History No 4).  Both 

matters had arisen from works carried out about two years prior so the memories of the people 

involved were hazy.  There was a lot of background history to the former (the construction of a 

house that had purportedly gone wrong) while the latter, on the other hand, was a simple, single 

technical issue that was a contested extra work matter on a mechanical engineering services 

contract.  Spending most of my initial time on chronologies, much of the relevant detail background 

was thereby generated, and from that both cases were articulated in defence to a statement of 

claim in the first and a statement of claim in the second and appendices for both.  To prepare 

statements (with appendices worked in) in both cases each took about 80 hours or so of my time 

although I would have initially expected that the larger, less documented matter should have taken 

longer – that it did not was a sort of surprise.  Preparation works included spending several part days 

in direct discussion with clients and more time again going over folders of files, drawings and 

correspondence.  The rest of my time was spent at my own office.    

On reflection, both of the above matters were relatively simple and straightforward.  I have little 

doubt that had the complexity increased and geography expanded that the hours necessary to 

articulate the detail of either case would have mushroomed.   

A major practical challenge for the parties is to define what is relevant and to articulate what is 

being claimed for and why.  The temptation is always to include something even if it is not clear, 

then or ever, how it is relevant.  Taken to extremes, statements of claim can become monstrous 

vessels of both real and  marginal claims and effectively morph into blanket claims on just about 

everything.   This is to be avoided in arbitration.  To cover all the angles in litigation, statements of 

claim tend in the scattergun direction by default.  Statements of claim in arbitration should always 

be and need to be focussed, concise and relevant. 

This is far easier said than done.  It might be helpful to provide guidelines to parties not familiar with 

having done this before.   

We might say to the parties that for a dispute in the region of € 100,000 and where we might be 

considering allotting a 60 Day Arbitration, that about five pages {of regularly spaced A4, 11 point 

Calibri or equivalent, about 500 words per page} of a Statement of Claim (including a Chronology) 

should be more than sufficient to describe their case; and for a € 1,000,000 dispute being queued 

into a 100 Day Arbitration, that the parties should be thinking in terms of between 10 and 15 pages – 

at most.  Of course, circumstances vary – it could be possible to make these shorter.   
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Some may initially think that spending ten or so hours drafting up a statement of claim should do the 

job perfectly well.  This is often the view of people close to the dispute and sometimes there is 

simply no changing that opinion.  If that is what they want to do, then fine.  This might work in some 

circumstances but if the claim should go to a good technically qualified arbitrator and be defended 

systematically, the balance of probabilities will lean towards the defence being successful.  There is 

no point whatsoever making a half-hearted claim or defence to a claim on the basis that these are 

costly to prepare.   

28.0 What sort of appendices might accompany the Statement of Claim? 

The appendices are meant to confirm a particular point being made in the statement of claim.  If the 

attachments do not do this, there is no point submitting them into the arbitration.   

It is an almost universal temptation to attach all manner of paperwork in appendices to statements 

of claim or other submissions without so much as an iota of thought being given to connecting this 

paperwork to the case.  This author has seen statements of claim being delivered in a small folder 

comprising perhaps 20 pages and then coming with three folders of client correspondence and all 

sorts of arbitrary and promotional technical material attached, none of which was once referred to 

in the claim being made and where none of it was paginated or indexed.  The very strong advice to 

all parties is that appendices are, of course, to be welcomed if they are relevant and can be 

referenced easily and meaningfully by all of those reviewing the evidence.   

The appendices might contain a copy of the contract – although this may not be necessary as this 

will already have been circulated at the time of the application to bring the matter to arbitration.  Its 

inclusion again may be unnecessary and it would be certainly unnecessary to include it with any 

other submissions made after the statement of claim.   

For technical issues, it would be usual perhaps to have some essays, drawings and papers on the 

background to the matter in dispute and provided that these are directly referenced to the case 

being made in the statement of claim, all of this too is to be welcomed in principle. 

Correspondence relating to the matter in dispute is always going to feature in appendices but it has 

to be kept relevant and always needs to be directly referenced to points being made in the 

statement of claim.  If there is no connect between the statement of claim and the reams of copies 

of emails being provided, that is not only superfluous but it wastes time.   

Legal professionals will occasionally cite legal authorities and precedents when making a point in the 

statement of claim.  If they do this, we will ask that the authority be provided in full (ie as hard copy 

in a physical appendices bundle) and the particular parts of it highlighted at the relevant places.  

Care needs to be taken, though, that the number of legal cases does not take on a life of its own.  A 

few authorities that make succinct points may sometimes be appropriate in situations where certain 

points of law are sought to be made but the emphasis of arbitration is on the dispute in hand and 

making particular, practical decisions about and on that at that moment in time.  Non legal 

arbitrators will always be most reluctant, rightly so, to be drawn (even baited) into discussions on 

points of law that are not clearly and persuasively relevant to the issue at hand.  Legal authorities 

are sometimes, possibly, helpful but at the end of the day, it is the duty of the arbitrator to make 

their deliberations taking into account all the factors and they are not necessarily obliged to follow a 
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given legal authority that is brought to their attention.  There is no precedent in arbitration because 

arbitration awards do not contribute to the body of law as practiced through the courts.  Whatever 

happened in one arbitration has no impact or influence whatsoever on any other arbitration.  

Precedent could well be used if it is known and somehow published but it need not be followed 

blindly. 

29.0 Some features to be aware of? 

29.1 Without Prejudice 

One party may be in receipt of communications from the other headed with this phrase at some 

point throughout the process.  This header is designed to be used in instances where one party, in 

good faith, seeks to explore the possibility of a settlement or some such other well-meaning 

objective without recourse to the resolution process itself.  By well-established legal precedent, such 

communications cannot normally and subsequently be used in the resolution process or be 

communicated to others in the resolution process or used later in any court proceedings.    

As a party representative, however, I have received correspondence using this device for nothing 

other than providing an opportunity for the other side to make threats and deliver insults.  I suspect 

it is a frequently employed device. 

If ‘without prejudice’ communications are used for the betterment of the resolution process, then 

that is fine but most non-legal arbitrators and party advisors will be extremely wary of the 

motivation behind such communications and will prefer to work through the process without them.  

See also ‘Offers’.   

A party or party advisor may very well decide that if the document headed this way has nothing to 

do with any settlement or any other good initiative, such documentation will in the first instance be 

submitted to the arbitrator for consideration.   

An excellent summary of how ‘without prejudice’ is meant to work is provided at 

http://www.mhc.ie/uploads/use-of-the-term-without-prejudice-jason-harte.pdf (accessed at 1455, 

October 25th, 16)  

29.2 Discovery 

The arbitrator may be in receipt of communications requiring one or other of the parties to submit 

to such a process.  Discovery has become common in litigation for even the smallest of cases.  Even 

if it is not granted, the applications for discovery in litigation take up good chunks of court time and 

argument in their own right. It is reported as becoming more of a feature of arbitration.  

Discovery is a costly, difficult and hugely time consuming exercise and it should not be facilitated or 

granted as a matter of rote.  Lots of arbitration commentary agrees that it rarely results in ‘magic 

bullet’ evidence ever being unearthed but for some as yet unfathomable reasoning, the clamour for 

it from some quarters seems only to increase. 

In smaller arbitration disputes, people need to be pragmatic and have some appreciation of the 

scale of the dispute when considering making any application for discovery.  Simply put, if there is no 

documentary proof in possession of one party’s position or case, one should effectively take it there 

http://www.mhc.ie/uploads/use-of-the-term-without-prejudice-jason-harte.pdf
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is no such proof and whether one then wishes to run with the case or not needs to be assessed on 

that basis.   Most arbitrators will and should be most reluctant to grant discovery orders in smaller 

arbitrations.   

In larger disputes, applications for discovery will arise but the balance between what case can be 

established with or without discovery is something that the parties must always be mindful of and 

they must honestly ask themselves if this facilitates the resolution of the dispute or merely prolongs 

matters for no good reason and wastes money. 

Again, non-legal arbitrators will be naturally wary of applications for discovery unless such 

applications articulate a strong argument that it should do nothing less than settle the dispute. In 

smaller disputes and where the costs of the exercise appear to be out of proportion to the quantum 

of the dispute, parties may take it that an arbitrator should be reluctant to direct any or both of the 

parties to embark on any such exercise.  Even if it is granted, it should only ever be of the most 

limited sort and scale.  Discovery is not encouraged.   

29.3 Reserve our position 

This is a mechanism that is frequently employed in litigation and has featured recently in arbitration.   

There has been reference to some court challenges in Australia where a party in an arbitration has 

issued correspondence during the arbitration process whereby they put the arbitrator and other 

party on notice that they agreed to proceed as per such and such but that they reserved their 

position.   

It is reported that where this happened and when it came time to enforce the final award, that the 

party who issued such a notice (and who ‘lost’ the arbitration) subsequently made an application to 

a court to have the arbitration award overturned on the basis that they had reserved their position 

earlier on.  The court then held they were entitled to return to the position they were at when they 

issued their notice that they were reserving their position and the arbitration award was overturned. 

Notwithstanding the fact that many people would vehemently argue that the court finding in that 

situation was far from arbitration friendly and that the remainder of any arbitration undertaken in 

such circumstances risked being a wasted effort, it would be proper and correct for arbitrators and 

parties to avoid such situations in future.   

There would be little point in continuing an arbitration if any party should issue such a notice and, 

indeed, the arbitrator could be entitled to effectively regard it either as a notice to quit the 

arbitration process altogether or as a matter that invites the arbitrator to make an interim award so 

that the arbitration process may proceed without any threat or risk of being nullified later.  There 

can be no question whatsoever that any party could simultaneously be given any right to return to 

any status quo ante and yet proceed in the arbitration. 

Any non-legal arbitrator will and should be extremely wary of any notice by any party to reserve its 

position on anything.  Simply put, because such a notice is intended more as a procedural trap rather 

than furthering anything very positive about a party’s position on the merits of a case, it runs 

completely counter to the spirit of real arbitration and the importation of such a mechanism into 

genuine arbitration is not welcome.  
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29.4 Offers. 

It is not unusual to hear of one party making an offer to resolve the dispute during the arbitration, or 

indeed, before the arbitration commences.  Suffice to say, offers should be very straightforward and 

anything that can tangibly help resolve matters must be welcomed and encouraged.  In reality, 

though, offers can become very complicated and to make sure they are properly employed, very 

great care needs to be taken to make sure that both parties and/or the arbitrator understand very 

well what sort of offer has been made.   

The existence of an offer may have very significant potential implications for how the arbitrator 

apportions costs and indeed the reasoning behind most offers is an attempt at limiting party liability 

to costs. 

There is no end to the complications that can arise.  Litigation has much experience of dealing with 

various sorts of offers, the vast majority of which are aimed at protecting one party from costs being 

made against them irrespective of the outcome on the merits of the case.  While this is all very fine, 

many arbitrators would prefer to be persuaded that the motivation behind the offer was foremost 

aimed at resolving the dispute and trying to end it early rather than, somehow, protecting one party 

against an adverse outcome while being happy to continue the proceedings to the bitter end.  If a 

great deal of time and care is put into an offer, it would be altogether better to see it directed at 

resolving things once and for all rather than see it being employed as a procedural device and a 

gamble on the outcome of the case’s merits. 

See http://singaporeinternationalarbitration.files.wordpress.com/2012/05/guidance-note-using-

calderbank-offers-to-protect-your-costs-in-arbitration-proceedings.pdf (accessed 1521, October 25th 

16). 

If the arbitrator ends up having to examine an offer that is difficult to interpret or the terms of which 

are significantly contested with good reason by the other side, then the point and motivation of the 

offer will be in doubt and it may not be seen as a genuine effort to settle the dispute at an early 

stage.   

29.5 Settlement 

By far and away the best outcome for parties in arbitration is settlement.  Settlement is reached by 

interaction between the parties themselves and it is not something that is found by an arbitrator and 

enforced on one or other of the parties - for that reason it has to be the best possible outcome to 

arbitration.   

To be sure that the settlement is properly captured and recorded, most arbitrators will advise the 

parties to allow it to be included in the arbitrator’s final award.  This way, the settlement is given 

legal standing.  This sort of arbitrator’s award, also known as an Agreed Award, hammers out the 

details and captures the settlement terms for posterity (and legal enforcement later just in case 

parties have second thoughts).  Often it is the parties representatives themselves who provide the 

wording and this is then cut and pasted into the arbitrator’s award.   

Settlement is always possible and should be encouraged all of the time.  Most arbitrators will remind 

parties as often as is decent that settlement is possible.  Sometimes, the arbitrator may see an 

http://singaporeinternationalarbitration.files.wordpress.com/2012/05/guidance-note-using-calderbank-offers-to-protect-your-costs-in-arbitration-proceedings.pdf
http://singaporeinternationalarbitration.files.wordpress.com/2012/05/guidance-note-using-calderbank-offers-to-protect-your-costs-in-arbitration-proceedings.pdf
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opportunity to raise the possibility for the parties and they might say that given what they have 

heard to date ‘would the parties not go away and consider their respective positions and explore 

settlement’.  It often works.  Legal representatives with long experience of nursing and encouraging 

adversarial relationships between parties find this approach particularly objectionable.  On several 

occasions when I have made such suggestions to parties, it is their legal representatives who 

vehemently protest at the arbitrator’s intolerable interference with the perfectly good, poisonous 

relations between the parties.  Of course, it is never always so simple but if there is a sense that 

resolution looks to be accessible, the arbitrator is duty bound to advise the parties of such options as 

may now resolve the dispute for them – their representatives notwithstanding.   

Parties sometimes think that they cannot have negotiations with each other during arbitration.  

Nonsense.  The arbitration process might have clarified many things for both sides and they might 

both come to a stage where, being honest, they do see a way to possibly resolving things there and 

then.  The parties are always to be encouraged to seek settlement – there should be nothing to lose 

by asking.  There is absolutely no need to keep an arbitration going if there is any way at all that the 

matter can be resolved.  Resolution is always the goal for the parties howsoever this might be 

achieved and so much the better if it is by way of settlement. 

30.0 Big Hurdles to Arbitration 

30.1 Telling your story. 

The single greatest practical challenge facing parties going into arbitration (as well as litigation) is 

trying to articulate what happened leading up to the dispute. In order to make any claim at all, this 

story has to be told. If it is not told, no case can be articulated.  If it is not told well, there might as 

well not be a case.   

Parties always, always, always underestimate the work and time that is necessary to unravel issues 

and tell the story. The longer time elapses, the greater the difficulty.  It is one thing remembering 

what happened a few weeks ago but trying to resurrect the detail of who said what and in what 

order a year down the road is in for a rude awakening because it will be virtually impossible to 

recreate without good records.  Even then, while it helps enormously if parties have kept good 

records this is by no means a guarantee that useful information can be gleaned as to what 

happened.  That said, files howsoever they are kept, are a quantum leap improvement over a 

situation where there are no files.  As a party representative, I have twice gone into people’s offices 

to talk about claims of Stg£ 400,000 that people were seriously thinking of making on foot of their 

memory and random scraps of correspondence.  It is as if we are to read their minds and understand 

the minutiae of what happened by some sort of telepathy – I have seen parties get very upset 

because I cannot read their minds or know what happened next after a telephone discussion they 

had with their contractor three years and three months previously.  It is my experience that the lack 

of basic documentation and written correspondence could very well be fatal to being able to 

articulate a meaningful case.   

In most corporate environments, most of the people who might have been involved in a particular 

matter should still be around or nearby should a dispute formally go to arbitration within the span of 

a year or two.  Even this period will pose challenges to people’s memories.  In several other sorts of 

business activities, especially in large ‘one off’ infrastructural construction, it can be safely assumed 
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that by the time these disputes do crystallise into an arbitration that most or all of the involved 

parties will be scattered to the four winds internationally.  The difficulties associated with even 

establishing where these people now are never mind procuring their help in something that could 

have occurred years ago simply confounds the imagination.  This is one reason why dispute 

avoidance takes near centre stage in managing big, international construction disputes.  It’s a lesson 

a lot of other business would be rewarded for copying.   

Trying to relay the story of what happened to one’s own management can be tricky enough and 

could take a good deal of time; trying to relay it to an outside representative who hails from the 

industry and who just needs to understand the details of your dispute will be time consuming but 

should not be too technically challenging; trying to relay the story to legal representatives, or others 

not from your industry or business, will be time consuming and may very well also prove to be 

technically very challenging. 

30.2 Finding reliable and useful help 

Finding people who are familiar with arbitration is not that difficult.  Finding people who have a very 

good knowledge of arbitration and how to make it work, who have trained in it properly, who 

believe in it, who understand it is different altogether from how litigation is practiced in the courts, 

and are available for assignments, is altogether another matter. 

The one cadre of people who hold themselves out to be experts in arbitration are usually nothing of 

the sort.  Many in the legal profession will say that because they have had a lifetime of work on 

commercial disputes in the courts that they are thereby automatically qualified to assist with and 

even sit as arbitrators.  This is a fundamentally flawed premise.  Perhaps the single greatest 

impediment to the wider use of arbitration is the lack of education about the philosophy of its use 

and how it can be efficiently applied to solving party disputes.  For if it is not appreciated as a distinct 

discipline, it could never be regarded enthusiastically or properly applied by someone who does not 

recognise this and doesn’t understand it.  I know lawyers who got into arbitration not having ever 

read one thing about it and who regard it as exactly equivalent to commercial litigation – as far as 

they were concerned, this was all the experience they needed.  Others have told me that they know 

about arbitration because they took an elective for one semester in their 3rd year in college on ADR, 

and somewhere in that 6 week course held one day a week there might have been one dedicated 

lecture on the subject of arbitration.  To some extent, that sounds like a joke but in all seriousness, 

these people are now officially equipped to ‘help’ parties in arbitration or acts as arbitrators.  In 

truth, of course, anyone can hold themselves out as an arbitrator or party representative in 

arbitration and anyone can sit as an arbitrator, regardless of their professional training, but it really 

is a different proposition asking someone to preside over an arbitration either as an arbitrator or 

party representative when that involves a lot of people’s money and needing to do as best as 

possible for the parties to make sure it is arbitration as it should be done. 

Following on from the above, it is also true that the legal profession automatically assumes 

ownership of arbitration – especially in the common law jurisdictions.  The ownership by the legal 

profession of commercial litigation is a given.  You just can’t go into the courts without their 

assistance.  Again, this is not an issue of controversy as I am sure other professionals might also feel 

some ‘ownership’ of arbitration too but the point that needs to be made is this.  Because there is a 

culture whereby parties automatically refer commercial disputes to legal representatives, it is not a 
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big stretch to imagine that parties will also be inclined to ask their legal advisors for help and 

assistance in any arbitration activities that they are involved in.  This, too, should not be 

controversial in any way either but a potential problem arises where the legal advisors just don’t 

know an awful lot about arbitration, or worse, they know all about it and paint it in the same light as 

litigation.  If you then do arbitration in a way that looks awfully like litigation and with all its 

trappings, we shouldn’t be surprised to find that over the years and if it is done often enough and 

when it is always associated with needing the legal professionals to do; that it inevitably starts to get 

a reputation for being slow, cumbersome, lugubrious and most of all, expensive.  Which is, sadly, 

where a lot of arbitration is perceived to be at today. 

In some ways, it is a miracle that arbitration has survived at all on these islands but it has its 

supporters who want to see arbitration done for parties as it should be done.  Better still, we should 

be thankful that it has been protected, nurtured and developed to the point to where it is actually 

even better positioned to help parties in business today.   

30.3 Bad arbitrators. 

As with any system, there can be drawbacks. 

Arbitration is a powerful system if it is done right, but if it is not done right, it could be a costly 

shambles and not resolve things.   

Bad arbitrators may be a bit of an exaggeration insofar as bad ones can only really do one or two 

cases and it will be unlikely that they will be used much more afterwards particularly if they are 

depending on institutional or professional body panels for appointments – so the phenomenon of 

the bad arbitrator should not be encountered too often.   

It should also be noted that ‘bad’ does not necessarily mean the person is malevolent or somehow 

ill-disposed to the proceedings or parties but it can, and usually, means an inability to manage the 

case, acting oddly or badly with the parties, taking far too long in their deliberations and awards, not 

communicating clearly with the parties, taking on disputes about which they really cannot bring 

much by way of experience, or just don’t know what they are doing etc.   

There is, of course, a system of checks and balances already in place via the panel system which 

means that arbitrators who do attract adverse comment, real or anecdotal, do not usually get 

reappointed to new cases.  To some extent this inherent control system sort of works but there is 

also a feeling that the institutional panel system itself is flawed and indeed, is part of the problem of 

where so called contemporary arbitration now finds itself (as per the above, that it is applied to 

much like litigation – see 30.2 above).  There is a growing call for some sort of international database 

to list each and every arbitrator’s case records which might contain feedback of the other 

participants in arbitrations undertaken by that person – this may subsequently assist parties making 

a choice of arbitrators for their dispute later on.  The idea is not a bad one but how this might be 

undertaken in practice is still very much at a concept stage.   

30.4 Toxicity 

In life, we meet toxic people now and then.  This we learn to take in our stride and we learn to avoid 

them wherever possible.  It is a simple fact that when disputes do arise, we do tend to encounter 
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more objectionable people than we might otherwise do.  Arguments over money flush the bad side 

out of many people and working in this milieu tends to develop these sorts of qualities in people.  

Disputes may not always be created by people with bad motives but they certainly can attract them.  

Toxic parties attract toxic advisors.  People who have other priorities, other than getting to a 

resolution of a dispute, will seriously hinder if not utterly derail an arbitration process no matter 

how hard others might try to keep things on the rails.   

At the end of the day, arbitration is a consensual and voluntary process.  If it looks like this is not 

going to be the case and if it is clear that the parties are at such loggerheads as may make any 

process of engagement unlikely, any sensible arbitrator will and should decline the work. 

31.0 The Construction Contracts Act 2013 

The idea behind the introduction of this new law mirrored similar legislation brought into the UK in 

1996 (Housing Grants, Construction and Regeneration Act) which had as one object the provision of 

a means by which payments to construction contract subcontractors could be better arranged and 

facilitated through an adjudication process.  On the face, the process is designed to produce an 

outcome for the parties within 28 days and with a history of recalcitrance of meeting due payments 

in the Irish construction industry, this new system can only be sincerely welcomed. 

Whether it came too late to save many subcontractor failures following the Irish economic collapse 

post 2008 is debatable if not a moot point – the question now is to see how useful it can be made to 

be in the times ahead. 

Much is made by some of the benefit of similar legislation in the UK and, indeed, this process using 

adjudication has almost entirely supplanted the use of arbitration in the domestic UK construction 

dispute resolution place.  The UK experience is surely a qualified one and in order to understand this 

better there remains a need for a very careful summing up of court cases there to get a better feel 

for judges support for adjudication decisions, or otherwise (the excellent article by Brian Bond 

laments the potential passing over of the use of conciliation and argues for its continued use – the 

article sounds a cautionary note about the new adjudication regime – last accessed 1411, November 

13th 16 http://www.engineersjournal.ie/2014/04/24/dispute-resolution-and-the-construction-

contracts-act-2013/  .  Coming up to almost twenty years in use, adjudication decisions and 

processes still seem to be regularly and even monotonously tested in the UK courts under a variety 

of headings and despite those that would promote the process here or there, it is a fact that a lot of 

time, energy and treasure is spent on trying to get adjudication decisions overturned by whatever 

means available.  I think it would be fair to propose that similar challenges will emanate here, if not 

even to say that it is more likely to happen here than in the UK, and while it is hoped that challenges 

will not swamp the initiative, one would need to temper expectations about the rewards such a 

system proposes.   

Taking this a step further, one must always be extremely careful in Ireland about being optimistic 

about any dispute resolution process that depends on good faith and is ‘condition precedent’ to 

another, further avenue of potential resolution through arbitration or litigation.  The cynics will say, 

not without some reason, that one party may very well go along with the process simply because 

they have to but they will do so in bad faith and secure in the knowledge they cannot be held to 

account for dilatory behaviour and delays caused by postponing an outcome until the next , more 

http://www.engineersjournal.ie/2014/04/24/dispute-resolution-and-the-construction-contracts-act-2013/
http://www.engineersjournal.ie/2014/04/24/dispute-resolution-and-the-construction-contracts-act-2013/
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binding ‘resolution’ process.  Maybe and hopefully it won’t happen this way but time will tell.  There 

is no doubt that great energy will be expended on identifying avenues of appeal by proxy or 

otherwise to the first tranche of adjudication outcomes and the manner in which these initial cases 

are ‘tested’ in the courts will set the tone for evermore as to whether this new resolution regime is a 

good one – or not. 

Standing back from it all, one is not easily convinced that a properly conducted, fast arbitration could 

be much bettered by a fast adjudication.  Given that the levels of effort involved in doing both 

shouldn’t greatly differ, we know that arbitration should be the end of the matter for the parties but 

that adjudication might very well be but not necessarily so.  If adjudication does broadly provide 

binding finality to parties that can only be a good thing but if it does not, then that would not be 

good.   

32.0 Brexit 

One of the few things in the European business perspective that does not look likely to be 

immediately vulnerable to change is arbitration.  Arbitration between UK parties undertaken in the 

UK or between one UK party and one non UK party undertaken in the UK or elsewhere, or between 

non UK parties undertaken in the UK or elsewhere does not look like it should change in any 

practically recognisable way for the simple reason that the outcomes of all such likely arbitrations 

are still always dependent on what has been agreed in the 1958 New York Convention (Convention 

on the Recognition and Enforcement of Foreign Arbitral Awards). 

Change may very well come about later and maybe for different reasons.  If there is further 

momentum in the UK debate about the introduction of some appeal mechanism in arbitration, this 

may have the effect all on its own of influencing whether the UK is to be regarded as a good seat for 

future arbitrations.  If the Brexit process itself turns out to be a hard one, and if there is then any 

perception that whatever changes come about in the manner in which EU law interfaces with UK law 

such as how it might change the effectiveness of the UK as a seat that protects the viability of 

arbitration clauses against parallel litigation or court support for arbitration awards, then it may very 

well turn out that parties may in the years ahead be prompted to consider other European seats that 

better suit the new circumstances and the parties.  For the moment, though, there is no obvious 

driver of any immediate potential change looming on account of Brexit alone.   

33.0 Emergency Arbitration 

For the sake of completeness but also in recognition that modern business may have a real need for 

a facility whereby one party may seek to try do something or protect some asset or other before a 

more formal arbitration is set up, there is an increased awareness that steps can be taken to achieve 

such reliefs through so called emergency arbitration.  We see that the ICC in Paris has a set of 

guidelines around how such a tribunal may be set up (http://www.iccwbo.org/products-and-

services/arbitration-and-adr/arbitration/emergency-arbitrator/ - last accessed 1139, November 2nd 

16) but we do not have a good feel for how often these have been exercised in recent times.  We do 

wonder a little, however, whether such measures as are proposed by ICC are as much in response to 

the lag involved in initiating regular arbitrations as responding to a requirement to provide 

immediate reliefs to parties in a big hurry.  If this is the case, we would say that a proper formal 

http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/emergency-arbitrator/
http://www.iccwbo.org/products-and-services/arbitration-and-adr/arbitration/emergency-arbitrator/
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arbitration might be set up by a more flexible organisation far more quickly than by an arbitral 

institution and that, in the long term, may better suit the parties.   

That said, we certainly do not preclude the possibility that some measures may indeed need to be 

taken within the space of hours and that initiating formal arbitration with the involvement of the 

two parties in the initiation process may very well not be physically, or temperamentally, possible 

and in which case an emergency arbitration will need to be set up by one party acting on its own.  

How enforceable such measures as may be directed to be taken by an arbitrator appointed in such 

circumstances would remain to be seen (I do not know of emergency arbitrations having taken place 

in Ireland and I certainly do not know of any instance where the directions or awards issued at an 

emergency arbitration were ever challenged or had to be enforced in an Irish court….however, I 

stand open to correction on this point) but maybe we would be trying to see too far into the future 

by asking that sort of question.   

Where emergency arbitration might be suited is where one party strongly believes certain reliefs are 

needed immediately and which remedies to deliver that relief need to be employed before formal 

arrangements to resolve the dispute can be better put in place and where other steps to obtain that 

relief (such as court injunctions) are not available or would and could never be applicable in the 

circumstances.   

In such instances, an emergency arbitrator appointment may come into being and they might then 

issue an award or direction to do such and such.  It is fairly certain that whatever is ordered to be 

done in such circumstances is probably very short term in nature and is only going to be effective 

until such time as more formal arrangements are put in place to either confirm what the emergency 

arbitrator has directed to take place or to revisit and revise what the emergency arbitrator has 

directed to be done as may then be appropriate.  Where the process of the appointment and the 

reasoning behind whatever measures are directed to be undertaken can be articulated as being 

properly done and given all the circumstances about how the request for such measures all came 

about, then arguably and in principle the support of the courts for whatever measures are directed 

to be taken by emergency arbitration should be forthcoming should the matter be contested later.  

We have never been involved in an emergency arbitration and we do not know if it has happened 

often where Ireland is the seat of arbitration, but what we do say to parties is that if someone does 

want it, we’ll certainly look at it.  After all, the core of what we say to everyone is that arbitration 

should be fast, fair and final and if emergency measures are specifically meant to be in the fast 

category, then we are ready to service that market if we are physically available and if the request as 

presented to us is feasible in our view.   

If someone does want to explore possibilities, we’ll ask the requesting party to send us an email 

précis of who they are and who the other party is - and they should include details of any arbitration 

clause they already have, the nature of the business and contract they are in, the details of the 

measures they wish to apply for, the reason why they seek reliefs, for how long the reliefs are 

sought, and the reason why this cannot wait.  We’ll respond with our comments and if appropriate, 

our terms and conditions.  The matter can be taken from there. 
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31.0 About the author 

31.1 Personal background 

I am an engineer and I do some work in arbitration. 

As at time of writing, I am 57 years old.  I was born and raised on a mixed tillage and beef farm in the 

south east of Ireland where I developed an interest in machinery of various sorts.  Following 

boarding school in Dublin, I entered the School of Engineering at Merrion Street, UCD, Dublin and 

four years later in 1981 I qualified with a mechanical engineering degree.   

Almost by accident, one summer job with the Electricity Supply Board in 1979 had me working on a 

prototype asynchronous wind turbine generator project – all this well before anyone else had really 

thought of wind turbines as anything much other than an academic exercise.  So it followed after 

graduation that I went to General Electric, again by a fluke of happenstance, to undertake a field 

engineering job with the world leading supplier of gas turbine equipment.  Based from upstate New 

York, I worked on assignments throughout the USA, Africa, the Middle East, a little in Europe and 

finally finishing up in Asia.  The nature of the work varied between maintenance, installation, 

commissioning, and troubleshooting of gas turbine equipment used for power generation but also 

for other industrial applications.  Focussed, innovative, independent problem solving was the name 

of the game.  The work was varied, generally of a few months duration and often in difficult and 

isolated circumstances.  I revelled in it but after almost five years, realised that other things were to 

be done.   

A two year MBA in Manchester Business School, UK that included a six month exchange in Instituto 

de Estudios Superiores de la Empresa (IESE), Barcelona seemed the right thing to do to develop the 

international business side of where I had just come from.   

Having qualified the MBA, the route to a bank desk job loomed but on reflection, this didn’t appeal 

at all and a quick troubleshooting project management role on a large power generation plant 

construction project in Syria was enormously satisfying and paid for my MBA.  A specialist Japanese 

electronics manufacturer then hired me as their general manager based in Dublin and I learned a 

great deal marketing a novel system to remotely access telephone PBX equipment – a technology 

that today is taken for granted but what was then really innovative.  Despite lots of genuine market 

interest, a growing sales book all around Europe, a very clever team of technical people, and a great 

commercial outlook, the parent company had sadly compromised itself with the property bubble 

that befell the Japanese economy of the day and the company succumbed without warning.   

There was not much else on the cards in Ireland in the early 1990’s and I found myself drawn back to 

power generation and project managing the installation of two power stations in Seoul, Korea and 

two other similar projects in the Middle East and the UK.  My involvement with the latter of these 

activities in particular arose from a need to solve significant problems of one sort or another, mostly 

people related, and which required fairly substantial project schedules to be put back on track.  

Realising that if I kept up the long term international side of my project management life in the 

power generation industry, which part of me really enjoyed and found fulfilling, I suspected I’d end 

up doing that for evermore and I made the decision to return to Ireland.   
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Looking after the European sales and marketing of a US multinational specialist electric motor 

company with a manufacturing facility near Dublin turned out to be not so very different from all of 

what I had been doing up to then.  Relationships had to be established and problems solved – this 

was satisfying and rewarding work.  The travel load was heavy to start with but novel, the clients 

interesting and doing interesting things in a global marketplace.  We were selling a niched, 

specialised engineering product into an exacting and always demanding engineering market in 

different cultures and we were the market leaders in the business.  Whatever about any other skills 

it needed, it could not have been done effectively by not being an engineer.  After four + years, I 

decided I had completed my life’s duties in the corporate sector and I went to work on my own in 

1998.   

Since then, I have applied engineering skills, know-how and problem solving to a range of activities 

which include selling data mining software into bank treasury trading desks, headhunting into Irish 

industry, management consultancy around the power generation industry in Ireland, representative 

services for a range of (mostly) US companies controls systems and other services in Ireland, expert 

witness services for the Irish insurance industry, project management of litigation post 2008, and 

dispute resolution. 

31.2 How did you get into arbitration? 

When I started work as a consultant in 1998, I noticed arbitration clauses in construction, power 

purchasing and gas supply contracts when I was helping people identify sites in Ireland for power 

generation projects and when part of a team which was undertaking due diligence on the purchase 

of oil storage and refining assets.  I started reading up on arbitration and I decided that this was an 

area in which I could use my experience.   

I readily saw in arbitration a problem solving capability for industry and business that I knew well.  I 

was attracted to arbitration because it is a system that can resolve issues on a higher commercial 

and legal plane rather than at site, project management, or corporate management levels.   I was 

also attracted to the prospect of working in arbitration because it did not involve being a corporate 

employee.   

Taking a diploma in arbitration in UCD in 2002 confirmed my initial view that arbitration seemed to 

be a potentially powerful system for dealing with commercial disputes.  I was already doing a good 

deal of expert witness work at the time and I got the opportunity to do some small arbitrations, 

some satisfying, some hugely challenging, all of which were invaluable learning and life experiences.  

An international diploma in arbitration followed under the aegis of the Chartered Institute of 

Arbitrators in Keble, Oxford in 2006 and with that the surer I became that resolving disputes through 

arbitration is a natural fit with my past work experience.   

Where the last ten years have gone I shudder to think but it has been busy albeit with virtually no 

practical involvement with arbitration save for making representations into the Law Reform 

Commission on the now current Arbitration Act, for attending various arbitration CPD events, and 

keeping my arbitration reading up to date.  Now after deep involvement with two very different 

projects up to 2016, I now seek to revisit a long held aim to offer a turn-key arbitration service into 

engineering industry.   
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31.3 What does Christopher Doyle offer as an arbitrator? 

Professor Geoffrey Beresford Hartwell once said that no one should really describe themselves as an 

arbitrator or hold themselves out solely as such.  He explained that what one really does when one 

arbitrates a dispute is to bring their life experiences to bear in a particular way to help resolve a 

dispute between parties.  When anyone asked him if he was an arbitrator, Professor Hartwell’s stock 

response was that he was an engineer that did arbitration.  He had a particular package of life skills, 

work and professional qualifications (which, as it happens, included much formal arbitration degrees 

and published papers) and this was what he was bringing to the parties dispute.   

I am a mechanical engineer that has worked internationally in the power generation, electronic and 

electrical engineering fields – among others.  I have worked in numerous site roles including project 

management and in senior corporate sales and marketing positions in several places around the 

world.  I have consulted into a wide range of corporate entities at board level in Ireland.  I have 

represented several international companies on software and power generation projects in Ireland.  

I have acted as an expert witness in the Irish courts on many serious incidents on behalf of insurance 

companies.   

I have represented parties in arbitration and have assisted in project managing multiple litigation on 

behalf of private parties.  I have been assigned to 15 arbitrations as arbitrator, 12 of which 

completed and of which just less than half settled and were incorporated into agreed awards, the 

other half being brought to conclusion with reasoned awards; one arbitration which was challenged 

in the High Court (see Case History No 2), one arbitration which the parties settled themselves at an 

early stage and didn’t want an agreed award (see Case History No 3), one of which was a property 

valuation dispute where the parties at the outset resubmitted  an application to the nominating 

authority in that instance specifically for a property valuer arbitrator to replace me.   

31.4 What technical areas does Christopher Doyle regard as areas of competence? 

I am a mechanical engineer with controls systems and allied electrical engineering and controls 

systems experience, particularly in construction of power plants. I have worked in, marketed and 

delivered engineering services and products into the USA, Europe, Africa, Middle East and Asia 

markets  

Early professional experience includes a wide scope of international power generation activities 

particularly in respect of gas turbine, related ccgt technologies, related drive systems to include 

generators, starting means, compressors, pumps, etc., related control systems be they proprietary 

or third party supplier, power generation site ancillaries and balance of plant to include firefighting, 

water treatment, hydrogen generation and storage, fuel tanks and oil and gas fuel delivery and 

treatment systems, flue stacks, air cleaning, workshop facilities, spare parts management and 

planning etc.  At one time or another, I was involved in the manufacture of main plant and control 

systems, commissioning of main plant and control systems, maintenance of plant and control 

systems, project management of site activities, hiring significant numbers of personnel for all of the 

above sorts of duties, costing of power plant engineering services to include erection and 

commissioning, marketing of power plant and other large plant (cement manufacturing) 

construction services, client liaison etc.   I have worked on the construction and commissioning of 
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about 30 GE, Westinghouse / Siemens / Mitsubishi, and ABB ccgt projects.  I have worked on many 

GE electrical and mechanical drive gas turbine mechanical and controls maintenance projects.   

Other business areas of experience include semi hermetic electric motor manufacture (1 hp – 500 

hp) used in reciprocating, screw and scroll refrigeration compressors, electrical fault and building 

distribution systems troubleshooting, client relationship troubleshooting, OEM client marketing and 

management; PBX remote access technologies and market creation; electronics manufacturing, 

software localisation on communications and programmable devices and equipment, bank treasury 

desk data mining and regression technique based software systems and market creation; power 

generation replacement control systems and market creation; among others. 

During the late 1990’s, I provided expert witness services into the Irish insurance sector.   As an 

expert witness I examined and prepared reports on a large number of serious road traffic, industrial, 

agricultural and public liability accidents and I regularly provided and was cross examined on 

evidence in support of the defence of claims made at Circuit and High Court levels.  This provided 

invaluable experience of the Irish courts and legal representative systems.    

Since the 1990’s, I have undertaken wide and varied management consultancy roles into private 

industry to include undertaking the hiring and placement of senior managers, assisting corporate 

and private groups with defence of or making claims for litigation or arbitration proceedings, 

assisting other private groups with litigation and related finance negotiations, and latterly, assisting a 

national industry trade association with setting and implementing operational and strategic goals 

etc. 

I am not a civil or chemical engineer so I can be of no help to parties who have ground work 

problems with their new power station project or a refinery company who has a problem with their 

new cracking column.  I might be able to recommend someone else and would be glad to if someone 

comes to mind.  Other than that, and the specialisations talked about above, we’ll look at any 

mechanical engineering based problems that arise and help parties work through those if we can.  If 

we don’t think we can help, we’ll let you know that too and do our best to point you in the right 

direction.   

31.5 What languages does Christopher Doyle have and use? 

I was formally taught French up to Honours Irish Leaving Certificate level and then used this 

language widely in a professional work environment providing field supervisory services, contract 

liaison and reporting while working with GE.  I subsequently used it when liaising with clients of A O 

Smith.  I was a competent speaker and writer of that language. 

I was formally taught German up to Irish Intermediate Certificate (as it was then) level and then also 

took a 6 month full time intensive language training course through the Goethe Institut in Frankfurt.  

I subsequently used the language widely in business thereafter and particularly when liaising with A 

O Smith’s German client base, but also in other applications. I was a competent speaker but much 

weaker writer of that language. 

I was formally taught Spanish up to Irish intermediate Certificate level but then also took a 6 week 

full time intensive language training course in Barcelona prior to attending at an exchange 

programme at the IESE Business School in that city.  I subsequently took several business school 
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courses at third level (mostly maths based) through that language but never used it thereafter save 

for tourism purposes.  I had a reasonably good command of the spoken language at one time. 

34.0 Case History No 1 – the dodgy car. 

In the early days of my arbitration experience, I accepted the nomination as arbitrator on a scheme 

arbitration run by the local branch of the CIArb.  The dispute was between a car owner and a garage.  

The car had been driven from new for some 140,000 miles and now, five or so years later, the owner 

had arrived at a stage where they wished to have the original contract of sale rescinded on the basis 

that the car had acted up all its life and was not fit for purpose.  The amount being claimed was in 

the order of € 24,000.  I was paid a fee of IR£ 500.   

The claimant sought to rescind the contract for sale and offered a one A4 page account of why the 

car was deemed unfit to include claims that the fuel consumption was excessive at some stage 

during its service life.  There were few if any receipts for work, or diary accounts of observations 

about the bad operation of the car or any other documentation attached to support the claim.  I 

asked the claimant party several times over the course of several months to submit further 

information to support their claim, without success.  The claimant telephoned me several times to 

start telling me what had happened the car and promised to tell their solicitor the same thing so as 

to submit this in evidence to the arbitration process.  Nothing was ever submitted by the claimant to 

the solicitor following these calls.   

The respondent offered a small and well prepared package denying the claims as they understood 

them, acknowledging that they had sold the car, and that they had occasionally serviced the vehicle 

correctly and confirming that they had no records showing that the car had any faults reported to 

them over the course of the several years.   

Eventually and having received no further written submissions from the claimant, I wrote to the 

parties to ask them to attend at a hearing and subsequently had no response from the claimant.  

Having asked the claimant several times and receiving no response, more weeks passed.  I then 

wrote to the parties advising them that I proposed disposing of the matter by reviewing the 

evidence on a ‘documents only’ basis.  This got an immediate reaction from the claimant who then 

wrote to me (by couriered letter) informing me that they were making an ex parte application to the 

High Court to injunct the proposed arbitration proceedings and to dismiss me as arbitrator on the 

basis of my having exceeded my jurisdiction and having misconducted myself by proposing a 

‘documents only’ review of the evidence and for talking to the claimant alone.  A subsequent motion 

a few days later by the claimant named me as a party to proceedings to halt the arbitration on the 

grounds of misconduct to include the accusation that I had acted in an adjudicative fashion.  They 

sought costs from me.  

I wanted to go in and tell the judge what had happened but I was legally advised that would be 

regarded as taking steps and was advised to seek to retire from the case.  Extrication from this 

predicament cost me about IR£ 25,000 for my own legal fees.  It still rankles today. 

The case was important for several reasons and the lessons learned will stay with me for life. 

The claimant chose to initiate an arbitration but provided little or no documentation of even the 

most basic reasonable account to support his claim of some IR£ 24,000 on a car he had the full, and 
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as far as the evidence could tell, uninterrupted use of for five or so years without any documented 

fault in that time.  What was the claimant, or his legal representatives, thinking of achieving with 

such a claim? 

When I issued the notice to the parties that I was considering a ‘documents only’ arbitration, the 

claimant obtained the services of a senior counsel to make, if I recall correctly,  two ex parte special 

summons applications to the High Court one Friday evening – this must have cost at least several 

thousand pounds just for the counsel’s fees alone.  The following Monday, having noted glaring and 

contradictory errors in their initial applications, they followed up with submitting two more 

summons.  The mind boggles at what the reasoning was behind bringing such a claim to arbitration 

in the first place, then not replying over the course of six or more months to any communications at 

all from me throughout the properly initiated and administered arbitration, not prosecuting the 

claim at all, and then going to the enormous bother of making applications to the High Court to 

prevent the matter proceeding.  Today, Irish legislation allows for the dismissal of a claim for want of 

prosecution.  Had this facility been in place at the time, I could have reasonably and properly closed 

the claim for the wont of it being pursued.   

For undertaking an arbitration for a fee of IR£ 500 as it was then, I found myself in the potential 

firing line for damages to include the party legal costs associated with the dispute of three parties to 

the arbitration thus far (those of the respondent garage, the motor manufacturer and distributor 

who had been joined as a co-respondent by the garage, and of the claimant party) and which costs 

were approximated at well over IR£ 100,000.  Today the Rules of the Superior Court in Ireland do not 

allow the arbitrator to be named as a party in any related litigation. 

If a party cannot articulate a case, it probably means there isn’t one.  This approach might be OK in 

litigation where the hope is that a judge will give the benefit of the doubt to whatever the claimant 

presents, no matter how scant, and award him something for his efforts.  The scrutiny of a claim 

should be thorough in an arbitration and a bad claim should simply not survive. 

It was a salutary lesson insofar as one must avoid toxic plaintiffs and toxic legal representatives.  

35.0 Case History No 2 - a subcontract manufacturing problem. 

An engineering company asked me to help them with a bad debt of about € 100,000.  The company 

was a specialist sub-contracting sheet metal fabricator, had started twenty years earlier from 

nothing and by dint of hard work, good selling, an eye for quality and commitment to supplying 

excellent customer services, they had built up supplier relationships with all manner of blue chip 

clients.   

They were, understandably, really annoyed at not having been paid for products that they had made 

and wished to do something about it……..they had heard of arbitration and were already aware of 

litigation. 

I was called to a conference that had me on one side of a large boardroom table and legal 

representatives (a solicitor and a barrister) on the other……various company management sat in the 

other spaces.  It looked and felt very much like one system being pitted against the other.   
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A designer had come to them a year earlier and asked them to make an industrial fitting.  The 

designer had created a design for a device to be used in factories and had devised a proprietorial 

electrical drive and control system for the fitting.  They wanted the company to devise and create a 

frame for which the device and its control box, power supply and control cabling might be housed.   

The main business proposition for the company was that this was a good potential opportunity to 

use their established skills in another niched but substantial volume market outside their current 

traditional customer base. 

A mock-up was quickly devised and this was soon augmented with a very small pilot run of half a 

dozen units.  All throughout these early stages of development, there was a niggling tension over the 

ergonomics of how a suitably compact but structurally stable frame and housing might be made to 

house all the internal elements of the system in such a way as to maximise the ability to fabricate 

the housing in as automated a manner as was available with the company CNC cutting and folding 

machinery.   

It seemed that liaison between the company and designer was on an informal basis – things were 

discussed and decisions made over the phone.  There did not seem to be a lot of reference to 

drawings or changes as being made being tracked or documented in any way.   The company saw 

itself, quite rightly, as the master in charge of the sheet metal forming processes and that its 

responsibility lay in devising a scheme that would add as much value to the end product as could be 

achieved through their expertise and manufacturing capabilities.  The designer, it seemed, was 

content to let the company proceed in this manner.   

And so it came to pass that further pilot runs were arranged but the tensions over ergonomics 

persisted and did not seem to get satisfactorily resolved.  There was a persistent issue about how to 

manage the location of the control box and related wiring.  To the company, a sheet metal 

fabricator, the matter was simply one of efficiently shoehorning the box and wiring into available 

space.  Indeed, that would have been the nature of the consideration in other similar jobs where the 

company had made control system panels for other industrial applications.   

It seemed that practical testing of the devices that issued from pilot production runs was cursory 

insofar as it was limited to connecting up a device to an electrical supply and seeing if they operated 

(or just to see if they switched on and off).  The designer did not take any of the devices away for 

testing themselves and may not have witnessed much, if any, of the operational tests undertaken by 

the company.  On the strength of the devices being reported as successfully turning on and off, small 

production runs were agreed and subsequently planned.  In or around the same time, though, it had 

been noted that some devices that had been left switched on accidentally overnight were not 

working the next morning.  Looking at these devices carefully revealed heat and burn marks near the 

control box.  There were telephone discussions with the designer and it was agreed that some 

further rearrangement of the internal wiring to the control box might be necessary.   The planned 

small production runs proceeded and a quantity of several hundred units were made. 

The designer had arranged for the commercial installation of a set of devices in a factory in Europe.  

A hundred or so units were sent to the factory, were duly installed and commissioned.  They started 

failing.  Not only did some of the devices not work after a while but they also looked like they were 

burning and it was feared they were a fire hazard.  The factory owner directed the designer to 
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remove the devices and, perhaps not surprisingly, advised the designer that he would not pay for 

the devices or their removal.  There was also a suggestion of damages being sought.   

The designer advised the company that there was a design problem with the devices on account of 

the company having arranged the internal wiring in the internal assembly as they did, that the 

designer was not going to pay for any of the devices thus far made, and that there could be chance 

of consequential damages arising from the problems the designer client had experienced. 

The company, in discussions with the designer, took the view that they were just the sheet metal 

fabricator and that as a subcontractor manufacturer, they could hardly be liable for the design of 

products they made – or for the operation of these products if their design was faulty. 

The designer took the view that the changes made by the company in the control box and wiring 

locations in the frame constituted material design changes and which changes if they had not been 

made by the company to accommodate manufacturing, would have resulted in the devices working 

perfectly well.   

The company sought advice about what would be needed to be done in order for them to retrieve 

any monies due to them for the products they had supplied to the designer and for those fittings 

they still had in their warehouse. 

It was noted that if the designer had no money, there would be little point in doing anything.  

The company was of the view that it had a case against the designer.  I thought there were two 

factors at play. 

I offered the view that if such a matter ever went to arbitration with an engineer with an electrical or 

electronic engineering background, that its case was not strong on the basis that they had made 

material changes to the system arrangements without any real tracking of these changes having 

been made.  No systematic notes had been taken of changes, no formal notes had been made as to 

variations in the product from the time it came into being as the initial sample to those that were 

made in small pilot, and then commercial product runs.  That the company had not involved the 

designer nor informed them in some systematic way of the changes being made could, effectively, 

make the company responsible for the effects such changes may have had on the operation of the 

devices in commercial service.   The company may very well have thought that as the simple 

subcontractor manufacturer they were not liable but the fact was that changes they made in seeking 

to accommodate the spaces efficiently in the device assembly may arguably have had an influence, 

albeit unforeseen, over the operation of the control boxes.  To some extent, a goodly if not major 

proportion of blame for the product not working could rest with the designer for not looking over 

the sample to pilot production runs and the changes made, for not adequately testing some or all 

the units from the production runs, and perhaps for not testing the design in the very initial phase 

for the very first sample.  Had the company systematically tracked the creation of the initial sample 

and then all subsequent changes and had these been signed off by the designer as they went along, 

then the company liability would be far less.  I voiced a view that if such a matter went before a 

technical arbitrator, and if the designer was taking the view that the design had been checked and 

worked well, that the company might have an unexpected hill to climb in proving that it had no 

liability in the subsequent failure of the product.   I did not much like the sound of it and that if the 
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matter ever went to arbitration that they would need to be able to demonstrate that the design was 

flawed from the outset. 

The second problem I suggested they had was with the quantum involved.  Forgetting for a moment 

the possibility of consequential damages and even assuming that they had a 50 / 50 (or less) 

argument about being due payment for all the products they had made, there was a real practical 

problem about the cost of trying to collect that amount of money in litigation.  I observed that this 

would be a High Court matter and that, in my experience (from other recent cases in which I had 

been involved), a solicitor would charge something in the region of € 20,000 in order to get the 

matter into the High Court and that the company could also expect further costs of about € 10,000 

for a senior counsel and ¾ of that more again for a junior counsel.  I offered the view that there 

might not be much change from € 50,000 in legal fees to get a hearing for an action seeking the 

settlement of their invoices.  Not only that, but if they lost the case they would then be liable for the 

lost sales, their own legal costs and the legal costs of the designer – their overall legal liabilities may 

very well end up as being of the same scale as their lost sales and there did not seem to be much in 

the way of comfort, on the face of it, in any certainty about the outcome for any claim that they 

might make.   I further observed that if they then added the possibility of a claim for damages by the 

designer, only two things could be taken as gospel and that was costs would increase and the 

certainty of their case remained precarious.   Not counted in this calculation of direct and invoiced 

costs was the undoubted distraction that any action would cause to management in a small 

firm……people needed to be aware of this and while it would be impossible to fully or formally 

quantify the effect, the company should be aware that such distractions could mean proper 

attention not being paid to their good quality business and market development etc. 

Others at the table offered the view that legal recourse was the only option open to the company, 

that the company initiate proceedings forthwith, and that the cost of such proceedings would be 

nowhere near the costs that I had indicated.   

When asked what I thought, I said that it was entirely up to the company, that from what I had been 

told I’d be wary about bringing such a matter to arbitration, but that if they wished to proceed to 

litigation then getting a written estimation of the legal costs beforehand would do no harm and be 

useful in forecasting likely costs. 

It may be better, I suggested, to put it all down to experience and to get on with other things – as 

galling a suggestion that this was, I said, it may be the only pragmatic business option. 

It was not popular advice and this was apparent at the time.  I left the meeting and wished the 

company well.  Later, I learned that the company did not initiate any litigation.   

36.0 Case History No 3 – the high costs of a new production line. 

After I had accepted the nomination, I received a bundle from a professional institution that 

included a submission from a claimant who owned a food processing business.  The claimant had 

built a new factory and had installed a new food manufacturing line worth several million €.  The 

commissioning of this new manufacturing line had taken too long and had consumed far greater 

quantities of raw materials than had been forecast and agreed in the contract.  The claimants 

articulated a case whereby they stated that the delays in commissioning the plant had incurred lost 
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sales opportunities, had caused increased costs over and above those forecast to include having to 

transport substantial amounts of raw product from other locations and which product had then to 

be thrown out on account of it not having been processed properly and it being rendered unfit for 

consumption.   

The claimant had submitted in their well-articulated and concise request for arbitration that they 

were owed something in the region of € 100,000 without taking into account the lost sales 

opportunities. 

The respondent, in their clear and also well-reasoned answer to the request for arbitration, denied 

the claims and gave engineering reasons why. 

Talking to both parties shortly afterwards to get a direct feel for what the dispute was about, it was 

first clear that the claimed costs associated with the delay in commissioning were small in 

comparison to the cost of the new manufacturing line and the values associated with the forecast 

annual output from that line.  It was also clear that expectations as regards what was involved with 

commissioning this new plant were not that different between the parties.  It dawned on both and 

on the claimant in particular, that in the great scheme of things, there wasn’t much of a dispute after 

all.   

The claim was simply withdrawn; everyone shook hands and went about their business. 

Here was an instance where it was curious how such a matter could have crystallised as a dispute at 

all and especially by parties who both seemed professional, reasonable, careful and good at their 

work, and obviously enjoyed a good working relationship.  Even the most cursory scrutiny should 

have informed the claimant that there was never much in it.  This was a situation that might have 

benefited from the parties having assisted negotiations with a neutral at an earlier stage and before 

someone went to the bother of articulating a formal claim.  It was caught in time and that was good. 

It was a salutary lesson of an unexpected sort.   It really does pay to carefully examine the nature of 

a dispute at the earliest stages, even if it has passed through checks and an arbitrator has been 

nominated.   

37.0 Case History No 4 - the extra work order 

Ten or more years ago, I took a call one day from Mr A who asked me if I did claims and things like 

that.  I said I did.  Would I call down and see him?  I would. 

Learning a little about his business in the first conversation with Mr A, I was told that he had a 

niched engineering services business and did work with several multinational and domestic utility 

companies in Ireland and the UK.  In fact, there were not many service providers in this particular 

sector and client companies had little choice but to go to him on account of the employee skills he 

had on his books, the kit he had and the certifications he held.  He told me that he did his best to 

meet all his customer’s demands. 

Sitting in front of him at his desk for two hours that morning, it was clear he was in demand.  Using 

two phones, often simultaneously, he took a never ending succession of calls from Ireland and the 

UK on all sorts of things…..yes, he’d look after that US company’s problem….yes, he’d have that lorry 



arbitration, a modern perspective for business, november 22nd 16 last updated on 22/11/2016 14:41 – copyright Christopher V S Doyle 

80 of 84 

 
Arbitration, a modern perspective for business, November 22nd 16: last updated on 22/11/2016 14:36 

collected…yes, he’d pay their wages….yes, he’d quote that French company for work.  He was 

certainly in demand but it was all over the place…….it looked and sounded chaotic.  In subsequent 

visits, it was always the same. 

Mr A explained to me that a long running UK contractor customer who he often did work for had just 

been bought by a big European contractor and he didn’t have the same relationship with the 

Europeans that he had with the UK people.  He had contracted into the UK contractor for two jobs in 

the UK a year prior and was presently on site for one and had just finished on the other.  His work 

crews had essentially all packed up and moved from the latter but there had been problems and 

significant cost over runs at the site he had left and for which he was now seeking settlement. 

Before, when he was just dealing with the UK contractor, jobs would roll over and he’d move from 

one to the other without settling all the invoices for the previous job before leaving.  Any remaining 

amounts would always get settled or somehow dealt with agreeably afterwards.  Things looked like 

they were being handled differently now.   

When he had gone to that last site several months earlier, they had agreed to install several pieces 

of equipment there.  The work involved a good deal of difficult preparatory works and then some 

awkward welding.  In this case they had been free issued prefabricated materials, as was sometimes 

the case, and it was their job to fix these to something else.  Except in this instance, the 

prefabricated materials did not fit as they were intended.  It was clear that whoever designed the 

prefabricated material had made some very basic errors.  The effect was that the materials could not 

be fitted as supplied.  Not only that, but it looked like the prefabricated materials, which were 

expensive in their own right, would have to be scrapped and replaced with new – significant costs 

for both scrapping and replacement  as well as delays for supplying the replacement loomed.  The 

local site manager for the UK contractor agreed and recognised there was a problem but, 

significantly, never admitted to this in writing.  At first, the matter was all dealt with verbally by Mr 

A’s supervisor and the UK company site manager at site level and Mr A was not directly involved.  

Then the main employer heard about it and as Mr A’s work was on a critical path for a far larger 

project than what Mr A’s input was, they took the view that the problem needed to be fixed right 

now….or else the UK contractor was going to be in big difficulty for delays and penalties. 

As it happened, Mr A’s supervisor did come up with an elegant technical solution that allowed for 

the prefabricated material to be fixed as per the original specification but it required a variation that 

involved the addition of further material and more work processes.  On the face of it, everyone 

seemed happy.  The employer approved the idea and so did the UK contractor site manager.  The old 

prefabricated material kit was not going to be scrapped and didn’t have to be replaced and the main 

contract schedule was not endangered.  The savings for the UK contractor were significant not just in 

material savings but the main contract proceeding as originally planned.   

Mr A’s supervisor agreed bills of quantity for the supply and fixing of the rejigged prefabricated 

material, relayed this to Mr A’s office and the UK contractor general manager’s office, and the site 

crew just got on with it.  Over the next few weeks Mr A had a few phone calls with the UK company 

site manager and perhaps his boss…….who was now working with the new European owner and 

would shortly leave the company.  Very little was in writing.  Mr A certainly had several phone calls 

on the issue and was proceeding on the basis that they were good to go and were working on an 
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‘extra work’ basis.  There were one or two emails from the UK company site manager to say that Mr 

A was to proceed with the work but not saying much else. 

Eventually, and to the great satisfaction of the employer, Mr A’s work crew completed the works. 

Before they left site, a series of staged payments against the original agreement between Mr A’s 

company and the UK contractor had already been processed.  However, when Mr A presented an 

additional invoice for the extra work undertaken (for a value of something in the order of Stg£ 350 k 

plus, and representing about 50 % over the original contract), the new UK contractor general 

manager acknowledged receipt of same and quickly denied liability on the basis that the extra work 

was understood to be part and parcel of what Mr A had originally agreed to do and was not extra 

work, that it was clear the UK contractor had never agreed to these works being classified as extra 

work (because there was no correspondence to that effect anywhere), and that they thanked Mr A 

for all his good work and looked forward to continuing working with his company at the new site 

where he was now at. 

Mr A was understandably upset and despite various discussions with the UK contractor over the 

course of a few weeks, they remained unmoved about recognising the existence of the extra work 

and hence the call to me, and others. 

I noticed that in an earlier contract Mr A had signed with the UK contractor, there was an arbitration 

clause.  Mr A had completed several jobs with the UK contractor but only the first such job ever had 

an actual contract.  All the later jobs, such as the one in hand, were on the acceptance of an email or 

faxed letter agreeing to a certain set of works and cost.  I thought there was a good chance that the 

initial contract terms could apply to this job and it was agreed that I would help Mr A try to settle the 

matter directly with the European contractor and if that failed, then to prepare the ground for an 

application to bring this dispute to arbitration.  This course of action, I suggested, suited Mr A much 

better than him trying to bring such a matter into the UK Technical and Construction Court which 

could involve significant cost and much inconvenience briefing UK legal advisors.   

I spent 80 plus hours preparing as detailed a chronology as could be created from scant files and 

interviews with Mr A and a statement of claim that could, in the first instance, be used to argue that 

the extra work was a valid and justifiable claim.  Even without much correspondence being available, 

the chronology and statement of claim  made effective use of what scant information there was and, 

in my own estimation at least, it did a good job showing that the fix was a creative one that had 

been agreed by the UK contractor and the employer, that it had cost what it did with the full 

knowledge and agreement of the UK contractor and made a persuasive case that it had been 

accepted as an extra work matter on several occasions on account of certain steps having been 

taken by the UK contractor at the time.  The European construction company was given this 

documentation along with a request to agree to arbitration if we could not agree settlement and the 

company came to Dublin to discuss this with Mr A.  The meeting was non-committal insofar as 

nothing was decided at it but it was clear that the documentation they had received had bite – on 

the face of it, it looked like they saw that the argument that the extra work had been agreed had 

traction and they recognised that the matter could be called into arbitration – and Mr A’s position 

seemed a lot surer than it did three months prior. 
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Thereafter, other matters intervened.  Mr A had paid some of my fees over the course of three 

months or so but about half of my hours were outstanding.  Mr A had argued that he had cash flow 

problems and would sort me out after Christmas.  Christmas came and went and Mr A went to the 

Canaries for the New Year with his family and came back in mid-January and purchased a brand new 

executive car.   I asked Mr A towards the end of January if he would please settle my bill to which his 

immediate response was to tell me, completely out of the blue, to Foxtrot Oscar.  With a straight 

face and without the slightest hint for what was about to come, he advised me that what I had done 

for him was no use, that I had not asked him to do what I did, and that anyway, what I was charging 

him was just ridiculous and he had never agreed to it.  I told Mr A that I simply could not believe 

what I was hearing, asked him to verify what he was saying, protested strongly and left. 

Later I learned that that Mr A had very shortly afterwards retained a senior counsel to advise him on 

the extra work order because the same senior counsel telephoned me to ask me details about the 

chronology and statement of claim that I had prepared.  I advised the senior counsel of the 

circumstances of my involvement with Mr A and the manner in which the relationship had 

developed, added that I was aggrieved that documentation that I had prepared and not been paid 

for was being used, and that I would not answer questions or cooperate in any way unless I was paid 

for work that I had undertaken.   

I do not know what that senior counsel then did but a few weeks later, I heard that Mr A’s company 

went into receivership.  I made an application to the receiver to be added to a very long list of 

creditors and, needless to say, neither they nor I received a penny owed.  I would later learn that 

there were many others in my position.   

Mr A walked away from that company and moved to another location.  He set up in business in the 

exact same activity only months afterwards and as at the time of writing, is still trading.  Galatians 6: 

7 occurs.   

The lessons learned were several.   

In all the time Mr A was briefing me on what occurred around the extra work dispute with the UK 

contractor, I had not once heard anything that conflicted with the evidence or smelt of a rat.  In fact, 

the more I got into it and having objectively reviewed the evidence, the more I felt that the UK 

contractor had tried one on with Mr A – I sensed they had particularly relied on the fact that Mr A’s 

correspondence, note taking and record keeping were all chaotic.  When Mr A had dealt with the UK 

contractor in the early days there seemed to have been quid pro quo, verbal settlements of 

outstanding monies owed.  Later, when the influence of the European contractor started making its 

presence felt, a hardness and increased formality had set in to the relationship.  Someone had 

decided that things like extra work order claims were going to be contested and so it had come to 

pass in the instant case.  As it happened, there were enough tell-tale scraps of documentation 

around that when all put together allowed me to construct an argument to the effect that the extra 

work order had to have been and was knowingly agreed to by the UK contractor – and I felt that Mr 

A had the UK contractor potentially bang to rights.  Why Mr A chose then not to proceed with the 

claim and his dismissal of me opened my eyes to the possibility that if I had not seen that coming, 

then had I been right in believing anything that had been told to me by Mr A over the last few 

months.  I still sometimes wonder.   
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When providing individual people (especially) and corporate entities with professional services; 

regular billing and settlement of same is de rigeur.  Advance payments are preferable in most cases. 

You might think you can read people and you might think you have got to know them, but always 

prepare to be surprised.   
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Asides 

 

On close quarter gun fights.... 

You should be shooting.  If you are not shooting, you should be reloading. If you are not shooting or 

reloading, you should be moving. If you are not shooting, reloading, or moving; you are either down 

or you have won. 

From a Johannesburg gun shop website a few years ago.... 

On Afghanistan…. 

NATO have the watches.  The Taliban have the time. 

Financial Times magazine; Saturday, November 5th 2016. 

On military power…. 

Governments may think and say as they like, but force cannot be eliminated, and it is the only real 

and unanswerable power. We are told that the pen is mightier than the sword, but I know which of 

these weapons I would choose. 

Attributed to Adrian Carton de Wiart.  Extraordinary soldier. 

On remembering…. 

They shall grow not old, as we that are left grow old:  

Age shall not weary them, nor the years condemn. 

At the going down of the sun and in the morning,  

we will remember them. 

4th Stanza, “For the Fallen”; Laurence Binyon, September 1914. 

 

 

 


